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A 


ADOPTION 


Application in relation to.an illegitimate child by 
mother and husband, putative father not involved, 
whether need for appointment of reporting officer 
and guardian ad litem 608, 656, 750 
New provisions, following implementation of sections 


of the Children Act 1975 469 
Practice, enlightened approach at Cambridge 
magistrates’ court 610 


Alcohol, the lighter side 43 
Armstrong, Herbert Rowse, ‘‘A Case of Great memeien 


to the Public”, (I)—background, arrest and trial 569 
—, (II) — jury exposé, appeal and comment 585 
A story from my grandfather’s chest 798 
AFFILIATION 
Affiliation order out of time, equating gifts with 
“money payment” 738 
—, whether can be agreed without attendance of 
parties 178 


Legitimation by subsequent marriage, survival of order 16 
Mother and father of child living together since birth of 
child, maintenance requested to child direct, validity 


of tax advantage 720 
Association of Magisterial Officers, officers, 1984-5 $80 
B 
Baker, Sir George, death of 391 
Before the Stone Age 106 

BETTING, LOTTERIES AND GAMING 
Amusement arcades and “pleasure fairs’’, use of 
“blanket” resolutions by local authorities in 
respect of 583, 601 
Betting offices advertising, do the present regulations 
mean licensed dreariness ? 90 


Bingo, advertising, style of, whether grounds for refusal 
of licence 

Gaming, playing of bingo at premises which were un- 
licensed, organized for club members only, who had 
won local heats, application of s. 40 of the Gaming 
Act 1968 (as amended), liability to prosecution under 
s. 8 of the Gaming Act 1968 (Lock v. Rank Leisure 


211 


Limited, N.C.) $15 
Gaming Acts, changes of fees under 191 
Lotteries (Amendment) Bill 82 

Bridgman, Mr. G. F. L., O.B.E., death of 44 
BOOK REVIEWS 
Andrew and Henshaw’s The Welsh Language in the 

Courts 748 
Ashworth’s Sentencing and Penal Policy 300 
Berkin and Young’s Matrimonial Suits and Property 

Proceedings 254 
Bluglass’s A Guide to the Mental Health Act 1983 46 
Booth’s A Magistrates’ Court Handbook 520 
Butterworths Family Law Service 458 
Carr’s Criminal Procedure in Magistrates’ Courts 174 
Charlesworth and Percy on Negligence 125 
Chatterton’s Chairmanship in the Magistrates’ Court 254 
Chatterton’s Legal Aid Applications to Magistrates’ 

Courts 520 
Clarke and Cornish’s Crime Control in Britain: A 

Review of Policy Research 254 
Curzon’s A Dictionary of Law 300 
Denning’s What Next In The Law and The Closing 

Chapter 125 
Duncan and Neill on Defamation 174 
Freeman and Lyon’s The Law of Residential Homes 

and Day-Care Establishments 779 
Friedland’s The Trials of Israel Lipski 334 
Fishwick’s Court Work 779 
Gibb’s The Law of Arbitration 104 
Gregory’s The County Court Practice 1984 701 
Harris’s Magistrates’ Meetings 221 
Holloway’s Probate Handbook 748 
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Book Reviews — continued 


Hoskins’s Two Men were Acquitted. The Trial and 
Acquittal of John Bodkin Adams 398 
James’s Reciprocal Enforcement: A Practical Guide 
to Magistrates’ Courts’ Jurisdiction in International 


Domestic Proceedings 748 
Joshua and Wallace’s To Ride The Storm — 1980 
Bristol Riot and the State 221 


Josling and Alexander’s Law of Clubs (5th Edition) 620 
Kelman and Sizer’s The Computer in Court: A Guide 
to Computer Evidence for Lawyers and Computing 


Professionals 458 
Kitchin’s Road Transport Law 398 
Lord Hailsham’s Hamlyn Revisited: The British Legal 

System Today 300 
McLean and Morrish’s The Magistrates’ Court: An . 

Index of Common Penalties 334 
McLeod’s Principles of Statutory Interpretation 701 
Miller’s Family Property and Financial Provision 46 
Moiser’s A Guide to Notifications by Magistrates’ 

Courts to Outside Agencies 75 
Moore and Wilkinson’s The Juvenile Court — A Guide 

to the Law and Practice 620 
Murphy and Barnard’s Evidence and Advocacy 748 
Neligan’s Lawful Lyrics and Cautionary Tales 458 
Paterson’s Licensing Acts 1984 221 
Rutherford’s Prisons and The Process of Justice 334 
Sergeant and Sims on Stamp Duties and Capital Duty 300 
Sheridan and Keeton’s The Law of Trusts 46 
Simpson’s Biographical Dictionary of The Common 

Law 779 
Whitehead’s Mental Illness and The Law 254 
Williams’ Criminology and Criminal Justice 458 


Williams’s Hit and Run and Uninsured Driver Personal 
Injury Claims (The Role of the Motor Insurers’ 
Bureau) 75 


Cc 


Caravan Sites Act 1968, procedure for dealing with 


caravan illegally parked and removed from site, parking 
illegally elsewhere in the designated area 224 


Cases stated: appeals (Chancery Division) (Practice 


Direction) 781 


CHILDREN AND YOUNG PERSONS ACTS 


Affiliation order, mother for benefit of child, mother 
dies, child in care, to whom should payment be 


made? 368 
Bind-over, effect on powers of enforcement of removal 

of imprisonment for persons under 21 $57 
—, result of the decisions in Conlan and Veater 14 
Borstal, requiem for, no need for sentimentality 

at passing ? 30 


Care, access to children in care, Health and Social 
Services and Social Security Adjudications Act 
1983 (Commencement No. 2) Order 1983, SI 
1983. No. 1862, brings into force s. 6 of the 
Health and Social Services and Social Security 


Adjudications Act 1983 49 
—, —, HASSASSA provisions insert s. 12(A) to 

12(G) into Child Care Act 1980 102 
—, —, new rights for parents examined 422 
—, Children in Care, Commons Social Services 

Committee report 286 


Children and Young Persons Acts — continued 


—, interim care orders, need to proceed with expedition, 
renewing an interim order not the same as renewed 
application for bail 246, 366 

—, “low standards”’ in some cases of solicitors 
representing children in care proceedings brought 
by local authorities, Law Society decide to establish 
a national panel of solicitors 594 

—, order to local authority, child with history of 
absconding etc., local authority apparently falling 
short of obligations, procedure for ordering 
detention in secure accommodation 768 

—, proceedings, by local authority, child of unmarried 
parents, natural father wishes to contest care 
proceedings, procedure 111 

—, —, household, whether child was or was not a 
member of a particular household, s. 1(2) () 

Children and Young Persons Act 1969 (N. (A 
Minor) v. Birmingham District Council, 


N.C.) 209, 240, 749 
—, —, meaning of “the residence of a child” 145 
Child Abduction Bill 238, 734 


Child Abduction Act 1984, in force, changes in law 
examined 580, 723, 816 
Children Act 1975, part II (Parliamentary question) 765 
Criminal Justice Act 1982: Receptions into Prison 
Department Establishments of Young Offenders, 
Home Office Statistical Department Bulletin 241 
Custodial provisions for young offenders in Criminal 
Justice Act 1982, effects of, monitoring by ‘‘New 


Approaches to Juvenile Crime” 370, 478 
—, —, need for courts to observe the “‘three 
criteria” 140, 191, 255 


Detention centres, remanding clients in custody for 
medical examination, reports the same day, Home 


Office Circular 122/1983 35 
—, sentences, appeals from short, problems posed by 350 
—, tougher regimes in, Government evaluation of 321 
Detention centres and borstals, reconviction rates 

(Parliamentary question) 126 
Detention under s. 53, 1933 Act, NACRO juvenile 

crime advisory committee study 5938 
Guardians ad litem, introduction of panels of, changes 

in practice and procedure 375 
Intermediate treatment, already in local authority care, 

whether supervision order can be made 784 
—, breach proceedings, whether magistrates can revoke 

order and substitute custodial sentence 560 
—, intensive, background and progress reviewed 790 


—, sanctions for, breach of supervision, only available 
where the requirement takes the form of a 
“stipulated activities order” 641, 766 
Juvenile crime, new approaches to 528 
Minor, abduction, tracing child, consular department’s 
assistance in tracing child removed from jurisdiction 


(Practice Note) 815 
Parental responsibility for children’s crimes 

(Parliamentary question) 108 
Parental rights resolution, objections to 547, 654 
Parents Aid Bill, introduction 140 


Parents ordered to pay fines, etc., under Criminal 
Justice Act 1982, ss. 26 to 28 (Parliamentary 
Question) 348 

Presumption of incapacity, “strong and pregnant 
evidence”’ of, effect of the decision in Mc. v. 
Runeckles 


$38, 339 
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Children and Young Persons Acts — continued 


Probation, results in dealing with juvenile crime 142, 252 
Remand into care, whether can be changed to remand 
into custody upon committal to Crown Court for 


sentence 512, 656 
Reporting officer, an important safeguard for natural 

parents 662 
Residential care order, application for revocation, 

procedure 64 


Right to trial by jury of young person, deciding the 
mode of trial of offences triable either way 514, 531, 638 
School Reports in the Juvenile Court, working party 
report 146 
Secure accommodation, a second attempt by the Secure 
Accommodation (No. 2) Regulations 1983 revoking 
the Secure Accommodation Regulations 1983 34, 327 
—, —, effect of the decision in Jn Re L (a minor) 609 
See also under “‘Criminal Law’’; “Family Law”; 
“‘Magistrates’’; ‘Prisons, Borstals and Detention 
Centres” 
Supervision orders, failure of local authority to make 
arrangements for requirements 79 
—, penalties for failing to comply with, whether no 
longer applies to orders made under s. 12(2) 


Children and Young Persons Act 1969 432 
Young offenders, 16 year old, increased probation 
support for (Parliamentary question) 78 
Youth custody, a profile 170,197 
—, sentencing principles 295 
—, supervision as consequence of youth custody order, 
options open to court to deal with breach 1 
—, suspension of (Parliamentary question) 796 
—, wholly or partly suspended, introduction 
(Parliamentary question) 430 
Civil Jurisdiction and Judgments Act 1982 429 
—, s. 26 in force 718 
Civil costs, taxation of, notes for guidance 715 


CONSUMER PROTECTION °. 

Consumer credit, unlicensed trading, whether 
respondent’s activity required credit brokerage 
licence, whether activity constituted effecting of 
introductions of persons to credit, ss. 39(1), 145 and 
146 Consumer Credit Act 1974 (Hicks v. Walker 


and Frank Reynolds Ltd. and Others, N.C.) 653 
**Sold as seen”’, the second-hand dealers’ standby 443, 
542, 606 
CONTRACT 
Law of Contract — Minors’ Contract (Law Commission 
No. 134) 568 
Conveyancing Committee seeks evidence 347 
CORONERS 


Coroners’ law, contempt of court, power to fine 
witness, natural justice, whether summoned as a 
witness pursuant to s. 19 Coroners Act 1887 or as 
a medical witness pursuant to s. 21 of the Act, 
procedure of summons, Coroners Act 1887, ss. 19, 
21 and 23 (Re Dr. A. S. Rayan, N.C.) 493 


COURT OF APPEAL: LAW AND PRACTICE 
Identification, single photograph, confrontation 


(R. v. Alan Delroy Pearce, CA: L & P) 27 
Indecent assault, belief in consent (R. v. David Michael 
Kimber, CA: L & P) 11 


Indictment, extension of time for preferment following 
unauthorized signing after expiry of prescribed time 
(R. v. Nasir Ahmed Farooki, CA: L & P) 27 
Juries, pressure on jury: discharge if no prospect of 
reaching verdict (R. v. Michael Modeste, CA: 


L & P) 12 
Plea of guilty by co-defendant, recent possession (R. 
v. William Smith, CA: L & P) 11 


Rape, injunction against visiting etc. wife, resumption 
of cohabitation (R. v. Paul Ronald Reeves, CA: 


L & P) 27 
COURTS 
Birmingham 795 
Bolton 26 
Bradford 636 
Bristol 362 


Court of Protection, Practice Direction (Evidence: 
Documents), Application to the Court of 


Protection 606 
Court room accommodation, increase in (Parliamentary 

question) 463 
Crown Court, Chelmsford 815 
Eccles 526 
Hexham 687 
High Court sittings at Lewes 41 
North Nottinghamshire 671 
Knowsley 271 
Liverpool $14, 671 
Maidstone Law Courts 815 
Manchester 411 
North Nottinghamshire 671 

Crime prevention in the community, circular from five 

Government Departments 162 


CRIMINAL LAW 
Abuse of process, High Court scrutinizing and 
determining occurrence of 467 
—, seizure by police of documents prepared for 
defence, no duty to hold pre-trial inquiry, it is a 
question of admissibility, or evaluation, of 
evidence (R. v. Heston-Francois, N.C.) 363 
—, whether continuation of proceedings amounts to 401 
Accident, severe personality change resulting in 
criminal behaviour, effect of the decision in 


Meah v. Cramer 418 
Administration of Justice Act 1982, ss. 34 and 35 in 
force 602 


Admissibility of prosecution evidence in rebuttal 

arising ex improviso, where need was not reasonably 

foreseeable, dependent on facts in each case 

(R. v. Scott, N.C.) 702 
Aiding and abetting an attempt, a look at the decision 

in Dunnington 140, 191, 213 
Appeal, s. 17(1) (a) Criminal Appeal Act 1968 

reference by Home Secretary, Court of Appeal 

must treat case as referred for all purposes, not 

limited to issues set out in reference (R. v. Chard, 


N.C.) 331 
“Appropriation”, problems concerning the definition 

of 6 
Arrest, executive discretion to 294 


—, judicial review of the purposes of, a new departure 
for the common law 36, 178 
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Criminal Law — continued 


Attempt, sentence for, proper approach to 643 
Attempted handling of stolen goods, defendant 
believing goods were stolen, prosecution unable to 
prove whether goods stolen, whether offence com- 
mitted under s. 1 of the Criminal Attempts Act 1981 
(Chief Constable of Greater Manchester v. Ryan, 


N.C.) 429 
Attendance centre, failure to attend at, whether offence 

that allows a possible duplicitous summons 207 
Authority to prosecute and the Public Passenger 

Vehicles Act 1981 §21 
Bail, miners arrested on picket lines, entitlement to 

bail, result of decision in Mansfield Justices 689 
Bind-over, effect on powers of enforcement of : 

removal of imprisonment for persons under 21 $57 


—, new restriction from decisions in Boulding and 
Pawittar Singh 81, 209 
—, refusal to be bound over, is the procedure too like 


a game of chess? 230 
—, —, 8. 9 explored 275 
Border, crossing from England to Scotland, power of 

arrest and compellability of return of suspect 297 


Buggery with male between 16 and 21, Sexual 
Offences Act 1967 created two offences with 
different penalties based on element of consent 


(R. v. Courtie, N.C.) 395 
Community service, assessment for, whether should 
be a social inquiry report each time 672 


—, breach, powers inherent in s. 15(1) (a) of the Powers 

of the Criminal Courts Act 1973 to prosecute for 

more than one breach at time > 
—, cheaper than prison? 589 
—, further offences by defendant, then 20, now 21, 

Crown Court imposes suspended imprisonment, 

further offences, Crown Court imposes imprisonment, 

for breach of suspended sentences, validity 752, 819 
—, success of, Home Office statistical bulletin 

18/83 274, 364 
—, orders, condition to “notify change of address”’, 

does the defendant have to “‘reside”’ at the address 

given? 143 
—, —, consecutive and concurrent, procedure 112, 128, 

175,191 

—, —, Crown Court order, further offence leading to 

imprisonment, Crown Court does not revoke order, 

procedure 256 
~—, —, need for immediate and early action on, to 

avoid unfairness to offender 271, 366 
—, —, Oral and written, whether giving of copy of order 

to defendant a prerequisite of complying with 

order, result of decisions in Walsh and Thorpe 749, 753 
—, period within which work must be done, effect of 

the amendment to the Criminal Law Act 1977 47 
—, powers inherent in s. 15(1)(a) of Powers of 

Criminal Courts Act 1973 to prosecute for more 

than one breach at time 576 
—, whether can be made in respect of an either-way 

offence punishable by imprisonment only on 

indictment 672 
~, whether order takes effect when pronounced or 

whether it is prerequisite that a copy of order be 

given to offender, Powers of Criminal Courts Act 

1973 s. 14(6) (Walsh v. Barlow and Thorpe v. 

Griggs, N.C.) 749, 753 
Companies, stealing from one’s own company, result 


Criminal Law — continued 


of decision in Attorney General’s Reference (No. 


2 of 1982) 180 
Compensation, future of reviewed in ‘‘The Profits 

of Crime and Their Recovery” 546 
—, fines, to custodial sentences, relationship of 616 


— orders under Powers of Criminal Courts Act 

1973, s. 35, authority to pay other than named 

compensatee 192 
Conspiracy, matter for jury whether acts could have 

another explanation or not (R. v. Morris and 

King, N.C.) 733 
—, criminal, problems since the 1977 Act examined 233 
Contempt of court for refusing to give evidence, legal 

representation is desirable where duress is a possible 

defence and there is risk of imprisonment for the 

contempt(R. v. K, N.C.) 349 
Conviction on guilty plea, power to admit new 

evidence where subsequent conviction of another 

for same offences, differing effects of a pardon and 

quashing conviction (R. v. Foster, N.C.) 702 
Corruption, false entry by an employee in document 

for employers’ use, statute refers to documents for 

use inter partes (R. v. Tweedie, N.C.) 637 
Costs, important case law considered 71, 84, 159, 252 
—, of the prosecution, decisions in Neville, Maher and 

Stockport Magistrates’ Court examined 100 
—, payment of, Guide to Allowances under the Costs: 

in Criminal Cases (Allowances) Regulations 1977, 


Lord Chancellor’s Department 803 
—, vouching bills of costs (Practice Direction No. 1 
of 1984) 136 


—, in Criminal Cases (Allowances) Regulations 1977, 


rates of allowances 524, 633, 686 
Crime, prevention, measures (Parliamentary 

question) 476 
—, rate in Metropolitan police areas (Parliamentary 

question) 174 
—, recorded crime levels, Commons statement 255 
—, why does it decrease? Nottinghamshire 

experience 506 


Criminal business, distribution between Crown Court 
and magistrates’ court, Lord Chief Justice’s 


observations to the Judges’ Dinner 513 
Criminal damage, growth of, statistics from NACRO 
briefing paper Vandalism 418 


—, two charges, value below £400 in each case, 

position on right to trial on indictment if 

offences appear to be a series 736 
Criminal Justice: A Working Paper, the Home 


Secretary’s strategy set out in 337, 409 
Criminal Law Act 1977, implementing s. 48 

(Parliamentary question) 333 
—, —, taking forward (Parliamentary question) 411 
Criminal Injuries Compensation Board, annual 

report 114 
—, basis of assessment, whether magistrate’s courts 

can match the Board’s awards , 491, 622, 718 
Criminal Injuries Compensation Scheme, 

interdepartmental working party on 319 


Criminal Justice Act 1982: Receptions into Prison 
Department Establishments of Young Offenders, 


Home Office statistical department bulletin 241 
Criminal Penalties etc. (Increase) Order 1984, 
provisions, whether retrospective 304 


Criminal Statistics England and Wales 1982 50 


o | 
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Criminal Law — continued Criminal Law — continued 
Cross summonses, trying jointly, two receivers and Unit report on an experimental wet shelter 243 
one thief 20 —, Home Secretary’s memorandum $21 
Crown Court, listing officer in 778 Evidence, admissibility of judicial evidence of events 
—, prematurely stopping appeal against summary prior to the matters charged, discretion of Judge, 
conviction and allowing the appeal, denial of circumstances where there is an appeal on an 
natural justice to prosecution, whether on judicial error of law (R: v. Cockley, N.C.) 667 
review Divisional Court has power to quash Crown —, cross-examination on previous criminal 
Court decision and order rehearing of appeal (R. convictions, losing the shield — again 150 
v. Bournemouth Crown Court, ex parte Weight, Fines, defaulters, Home Secretary’s memorandum 
N.C.) 316, 545, 637 on 321 
—, Lord Chancellor deplores any suggestion that —, increase in (Parliamentary question) 140 
court administrators should influence sentencing —, —, when in force (Parliamentary question) 190 
policy 674 —, new maximum limits, application only to offences 
—, waiting times in, Judicial Statistics for 1983 770 after the announcement of (Parliamentary 
Crown prosecutors (see “Independent prosecution question) 158 
service” (below)). —, Prevention of Imprisonment (Fine Default) Bill, 
Deception, obtaining by, and overseas computer introduction 190 
fraud, effect of the decision in Thompson 725 —, substitution of community service for outstanding 
—, some recent decisions on the law of 371 fines, Home Secretary on 18, 62 
Defence of automatism, special verdict of ‘‘not Flick-knives, judicial notice of facts of offence of 
guilty by reason of insanity”, effect of decision possessing 149 
in Sullivan 245, 318 Football violence, ‘‘ Football Violence — The 
Defendant aged 18 bound over to be of good Metropolitan Viewpoint”, AMA Report 210 
behaviour, no surety produced, power to deal Forfeiture of bail recognizance by Crown Court, 
with person under 21 192 whether Divisional Court has power to review 
Deferment of sentence, Lord Chief Justice’s forfeiture order or whether jurisdiction 
guidelines $85, 529 excluded under s. 29(3) of the Supreme Court 
—, the way forward? 306 Act 1981 as being ‘‘a matter relating to trial on 
—, value of, should not be undermined by indictment” (R. v. Warwick Crown Court, ex 
misunderstanding or misuse 28 parte Smalley, N.C.) 413 
Delay “abolishing offences” as an aid to avoiding? 556 Fraud Trials, Committee, invitation to submit 
—, time limits for prosecutions, Scottish system looked written evidence 367 
at in relation to Home Secretary’s proposed —, ~,» removal of trial by jury, Law Society oppose 786 
guidelines (see also ““Remands in custody” —, problems surrounding examined 762 
(below)) 788 Functus officio in the domestic court, decisions in 
Deportation, new guidance from Dannenberg (see Camberwell Green and Thompson examined 52, 270 
below) and Home Office circular No. 49 417, 425, 428 Gillick case, new problems for doctors 120 
—, of E.E.C. citizen, whether, in recommending Glue sniffing (see under “Solvent abuse”) 
deportation following conviction magistrates must Harbouring escaped prisoners, requires some positive 
state reasons and give notice thereof to defendant act, more than mere support, not necessary to have 
and Home Secretary, whether deportation order interest in the premises used, Criminal Justice Act 
must include grounds on which made, whether 1961, s. 22 (Darch v. Weight, N.C.) 395 


recommendation for deportation is ‘‘criminal 


Imprisonment, incidence of, comparison between 
cause or matter” (Dannenberg v. Secretary of 


England and Wales and Continental countries 66 


State For Home Affairs, N.C.) 315 Independent prosecution service, Crown prosecutors, 
Diminished responsibility, “‘borderline of insanity” is the other view ; 807 
not always the test, not appropriate direction in —, Government’s intention to set up (Parliamentary 
depressive illness (R. v. Seers, N.C.) 653 question) 220 
Diplomatic immunity, implications for, from the —, implication for costs in criminal cases 206 
events at the Libyan People’s Bureau 307 —, Mr. David Mellor, Parliamentary Under Secretary 
Diversion, a big fix? 377, 393, 523, 574, 606 of State, Home Office, clarifies Home Office 
—, Devon experience 156 proposals $22 
Double jeopardy, Crown Court prematurely —, report from the management consultants 
stopping appeal against summary conviction and (Parliamentary question) 476 
allowing appeal, denial of natural justice to —, staff resource implications of 728 
prosecution, whether on judicial review Divisional —, the local argument, Society of County Secretaries’ 
Court has power to quash Crown Court decision views 194 
and order rehearing of appeal (in Re Weight, —, White Paper, system of Procurator Fiscal in 
N.C.) 545, 637 Scotland, whether lessons to be learnt from 98 
Drugs sentencing policy and effect on an inherent Independent prosecutor, position of the prosecuting 
problem 745 solicitor in relation to, Mr. David Mellor, MP, 
Drunken offender, cautioning, success of, whether Parliamentary Under Secretary of State, Home 
present schemes sufficient 793 Office, addressing the Annual Conference of the 
—, “‘Diverting Drunks from the Criminal Justice Prosecuting Solicitors’ Society 657 


System”, Home Office Research and Planning Indictment, joinder or severance of 137 
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Criminal Law — continued Criminal Law — continued — 


—, refusal of leave to prefer consolidated indictment 
with other defendants on related charges, effect 
of joinder of unconnected charges in single 
indictment (R. v. Bell, N.C.) 459 
Information, contents of and the rule against duplicity 553 
—, duplicitous, decision in Shah reversed, “‘an eminently 
sensible economy”’ where substantial factual material 
common to offence charged 449 
—, time limit longer than normal six months, whether 
the certificate must accompany the information or 
whether it may subsequently be put in at the trial. 193 
Insanity verdict, where insanity is not raised by defence, 
where Judge can raise the issue, safeguards to be 


observed (R. v. Dickie, N.C.) 667 
Intermittent custody, Government Green Paper 

on 446, 481 
—, —, Labour Campaign for Criminal Justice, 

representations on 594 
—, review of possible implementation of 502, 606 


Judicial review, distinction between errors going to the 

jurisdiction, within or on the face of the record, 

declared redundant in R. v. Greater Manchester 

Coroner, ex parte Tal 565 
Juries, discharge of jury, mistaken discharge by Judge 

in belief the jury could not reach a verdict, whether 

court can be reconvened (R. v. Russell, N.C.) 683 
—, in previous case counsel for prosecution appeared in 

his capacity as assistant recorder, influence on jury, 

rules for barristers and court officials (R. v. Hoyland- 


Thornton, N.C.) 667 
—, oath, new form (Practice Direction) 815 
Juries (Disqualification) Act 1984 476, 567 


Jurisdiction to review Crown Court decision to revoke 
legal aid order, autonomy of Crown Court in matters 
relating to trial on indictment, extent of that 
jurisdiction (The Queen v. Chichester Crown Court, 
ex parte Kayode Shola Abofunrin and Tunji Taofee 


Gogbanmu, N.C.) 717 
Kerb crawlers, binding over (see also ‘‘Prostitution” 
(below)) 14 


Legal aid, administration of, Coopers & Lybrand 
study (Management Scrutiny of Legal Aid 


Administration) 747 
—, concern from the Legal Aid Practitioners’ Group 

that system “facing complete collapse” 610 
Legal aid in criminal proceedings, a do-it-yourself 

guide for the practitioner 770, 771 
—, fall in contributions from defendants 

(Parliamentary. question) 108 
—, is grant capricious? 28 
—, new leaflet on 198 
—, new provisions under Legal Aid Act 1982 in 

force 147, 204, 238, 252, 350 


—, —, confusion from Lord Chancellor’s circular 

and regulations made under the Act 177, 238, 273 
—, new scales 241 
—, through legal aid orders, arrangements in force 

314, 386, 396 

—, 33rd Annual Report of the Lord Chancellor’s 

Advisory Committee on 99 
Legal Aid (Financial Conditions) Regulations and the 

Advice and Assistance (Financial Conditions) 

Regulations, approved by Parliament 765 
Lenient sentences, review of (Parliamentary question) 174 
Mentally disordered offenders, consultation document 


for health authorities proposing to bring into force 

on October 1, ss. 35, 36 and 38 of the Mental Health 

Act 1983 242 
Mental Health Act 1959, order under s. 60, medical 

reports and the availability of a suitable placement 

are the responsibility of doctors, junior staff 

obstruction of the use of secure units may amount 

to contempt of court (R. v. Harding, N.C.) 445 
“Motor manslaughter’’, co-existent with statutory 

offence, “reckless”’ has same meaning in both 

offences, not appropriate to join the offences as 


alternatives (R. v. Seymour, N.C.) 331 
Oaths and affirmations, procedure in court 

(Parliamentary question) 220 
Obscene or indecent material, definition of in relation 

to display 496 


—, publications, forfeiture of obscene articles, whether 
Crown Court hearing appeal against forfeiture 
order is entitled to test obscenity by sampling 
process rather than by inspection of each item 
(R. v. Snaresbrook Crown Court and Others, ex parte 
Commissioner of Police of the Metropolis, N.C.) 381 
Obstruction of a police officer, when does it become 


wilful? 549 
Offences, where do they occur? 19 
Offensive weapons, definition of 163 
Partly suspended sentences, use of (Parliamentary 

question) 510 
Police, powers of, and the fundamental rights of the 

individual, striking a balance between 532 
Police and Criminal Evidence Bill, amendments, 

evidence. improperly obtained 716 
—, —, police detention to count towards custodial 

sentence 333 
—, —, racially discriminatory behaviour by a police 

officer a specific disciplinary offence 678 
—, arrest 215 
—, arrest and afterwards 235 
—, Codes of Practice 595, 612 
—, complaints and discipline 280 
—, discretionary exclusion rule 510 
—, entry, search and seizure 168 


—, hearing before extension of detention, Government 
to consult the Magistrates’ Association before 


drafting an amendment 126 
—, Observations on the Police and Criminal Evidence 

Bill, Justices’ Clerks’ Society paper 34 
—, privileged and confidential information 184 
—, questioning and treatment of persons 265 
—, review of detention 248 
—, second reading (Lords) 382 
-—, stop and search 135 


Police and Criminal Evidence Act 1984, Royal Assent 731 
Pre-trial reviews, a study in Coventry magistrates’ 

court 39 
Probation, effect of probation order on previous 

probation order, application to s. 8 proceedings 95, 156 
—, order as a “‘conviction” for the purposes of dealing 

with an earlier conditional discharge 336 
—, reports, recommendations, guidelines 466, 542, 622, 

691, 816 

Procedure, issues of fact on indictment are for a jury to 

decide, not for the Judge (R. v. Courtie, N.C.) 395 
—, sentencing for admitted offences, effect of disputed 

statements alleging similar offences, appropriate 














—, kerb crawling and allied offences, the criminal law 
revision committee’s proposals 644 
—, living on the earnings of prostitution, man presumed 
to be if living with a prostitute, effect of decision in 
Wilson 305 
Rape, jury must be directed on “‘mistaken belief”, : 
“reckless” in rape is not an objective test but 
concerns the defendant’s response to the question 
of consent by the woman (R. v. Singh and_Singh, 


N.C.) 653 
‘Reasonable suspicion”, concept of, examined 67 
Reform of, present position and future for 631 
Refreshing memory from note or statement, law 

concerning examined 105 
Remanded persons, reports, time taken to prepare 

(Parliamentary question) 255 


Remands in Custody, Home Affairs Committee, House 


of Commons report 399, 482 
—, —, Government reply 546, 594 
—, reducing delays, (Parliamentary questions) 446, 494 


Retribution and rehabilitation, keeping the balance 
between 76 
Robbery, charge of, defendant aged 16 at first 
appearance, case adjourned, defendant attains age of 
17, application of s. 24 Magistrates’ Courts Act 1980 
(R. v. Vale of Glamorgan Juvenile Justices, ex parte 
Beattie, N.C.) . 749 
Scotland, crossing border into from England, power of 
arrest and compellability of return of suspect 297 
Section 6(3) of the Criminal Law Act, whether an 
indictment relating to causing grievous bodily harm 
includes assault occasioning actual bodily harm 
(Commissioner of Police for the Metropolis v. 
Wilson; R. v. Jenkins (Consolidated Appeals) 
N.C.) 331 
See also under “Children and Young Persons”; 
“Consumer Protection”; “Court of Appeal: Law and 
Practice”’; “Courts”; “Dangerous Drugs”; “Dogs”; 
“Firearms”; ‘Food and Drugs”’; “Immigration”; 
‘Justices’ Clerks’; “ pr. Police”; “Probation” 
“Race Relations”; “‘Road Traffic Acts’’; “Sentencing in 
the Court of Appeal’’; “Shops”; ““Theft’’; ‘Trade 
Descriptions Acts” ; “‘Weights and Measures” 
Self-defence, and defence of property, keeping petrol 
bombs, implications of decision in Attorney- 
General’s Reference No. 2 of 1983 195 
—, whether available for offences under Explosive 
Substances Act, protection against anticipated attack, 
ambit of “lawful object” (In the Matter of Reference 
by Her Majesty’s Attorney General under Section 36 
of the Criminal Justice Act 1972 (Reference No. 2), 
N.C.) 683 
Sentences quashed on appeal, the correct approach 259 
Sentencing, against the “softly, softly” approach 654 
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Criminal Law — continued Criminal Law — continued 

courses of action, where the court may make —, combinations of different sentences, should be 

findings (R. v. Williams, N.C.) 332 avoided as incompatible 626 
Profits of crime and their recovery 538, 638 —, —, —, combining community service and probation 626, 
—, law and practice 489 684 
Prosecution of Offences Bill, introduction 734, 747 —, consecutive sentences imposed for offences arising 
—, second reading (Lords) 780 from one incident, justified where circumstances 
Prostitutes, imprisonment for fine default demand (R. v. Dillon, N.C.) 733 

(Parliamentary question) 796 —, written plea of guilty and, whether leads to disparity 
Prostitution, soliciting for purposes of, problem of kerb in sentencing 118 

crawling, Criminal Law Revision Committee Report, Sexual assaults, investigation of, Scottish Office Social 

Prostitution in the Street 577, 579, 668, 747, 750 Research Study, Investigating Sexual Assault 2 


Sexual Offences, Fifteenth Report of the Criminal Law 


Revision Committee 284, 345 
Sexual Offences Bill, introduction 796 
Shoplifting, Attorney-General’s guidelines for the police 

in dealing with 430 
—, background and law examined 54 
—, Bill introduced “to require that all prosecutions for 

shop theft should be brought by the police” 61 
—, NACRO briefing paper, Shoplifters $86, 510 


—, theft of separate articles by changing price label and 
by taking, whether single charge of theft bad for 
duplicity (Heaton v. Costello, N.C.) 605 
Social inquiry report, when “‘unnecessary”, effect of 
social workers’ industrial action, relevance of s. 2(2) 


to s. 53, Criminal Justice Act 1982 737 
Social security offences, enforcement of, NACRO 
Working Party to study 706 


Solicitor, can he plead in his client’s absence ?483, 638, 766 
—, in the Crown Court, whether need for increased rights 

of audience 264, 414 
Solvent abuse, an offence to supply a substance to a 

person under 16 knowing or having reasonable 

grounds for believing that it was likely to be inhaled 


to achieve intoxication (Parliamentary question) 701 
—, can glue sniffing be controlled under the present 

law? 387 
—, Home Office circular 450, 460 


—, Intoxicating Substances (Supply) Bill, introduction 796 
—, limitation of sales of solvents (Parliamentary 


question) 319 
—, Limitation Sales of Solvents Bill, introduction 319 
—, new measures, to deal with problems of 130 


—, offence of drunk and disorderly on a highway cannot 

be committed where intoxication induced other than 

by alcohol 194 
—, offence to deliberately supply a glue sniffing kit, 

whether offence already covered by R. v. Marcus 

198, 270, 364, 387, 491 

—, sniffing solvents and sneezing at solutions, can 

glue-sniffers really be prosecuted for public 

nuisance? 805 
—, some suggested solutions 679 
Statistical information, need to garner, criminal legal 

aid as an example, from the 33rd Annual Report of 

the Lord Chancellor’s Advisory Committee on Legal 


Aid 99 
Statutes, could the drafting be improved? $24 
Streamlining the Criminal Justice System, Justices’ 

Clerks’ Society paper 123 
Summing up, comment on wife’s failure to give evidence, 

discretion of Judge (R. v. Scott, N.C.) 702 


Suspended sentence, only sentence in defendant’s 
history, position when dealing with defendant 
under s. 20, Powers of Criminal Courts Act 1973 32 
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Criminal Law — continued 


Trial, delays in defendants appearing at on remand 
(Parliamentary question) 
Witness, right to remain silent after caution 


CUSTOMS AND EXCISE 
Value Added Tax Act 1983, failure to furnish a 
return or pay tax 


D 


DANGEROUS DRUGS 

Cannabis, taking of, whether can lead to hard drugs? 

Controlled Drugs (Penalties) Bill, introduction 

Evasion of prohibition on the importation of 
controlled drug, defendant mistakenly believed he 
was importing currency illegally, mistake of law 
cannot make an act a criminal offence, offence 
requires guilty mind (R. v. Taaffe, N.C.) 

Hong Kong 

Misuse of drugs, unlawful possession with intent to 
supply, whether self-induced intoxication relevant 
to statutory defence under s. 28(3)(b) (i) of the 
Misuse of Drugs Act 1971 (R. v. Young, N.C.) 

Misuse of Drugs Act 1971, intent to supply drugs, 

s. 5(3), meaning of “supply”, whether it includes 
returning drugs to owner (R. v. Delgado, N.C.) 
Sentencing policy and effect on an inherent problem 

Treatment for offenders (Parliamentary question) 


E 
Enduring Powers of Attorney Bill, introduction of 


EXTRADITION 
Proceedings, statutory scheme of procedure, 
magistrate’s function solely to consider English 
principles, Secretary of State had discretion to 
make order to proceed and to consider foreign law 
for compliance with Treaty (R. v. The Chief 
Metropolitan Magistrate, ex parte The Government 


of Denmark) 
F 
FAMILY LAW 
“Child snatching”, law and procedure in cases of, 
examined 


Collecting officer in the Unified Family Court 
“Expert witness”, introduction and use of, what 
control has the court over? 


64 


341 


94 


- 796 


395 
650 


477 


332 
745 
92 


761 


413 


390 
695 


304 


Family court, in sight? Lord Hailsham, Lord Chancellor 


speaking on the Matrimonial and Family 


Proceedings Bill 18, 498 
Family Division order to hand over minor to local 

authority, non-cooperation of defendant, police, 

procedure 175 


Foster Children Act 1980, application to become 
foster parents refused, subsequent private 
arrangements, whether within Act 


—, whether within Act where child cared for for less 
than “a continuous period of more than six days” 
Independent welfare reports, Judge Butler-Sloss lays 


160, 320 


287 


Family Law — continued 


down rules for use of 

‘Liable relative” payments, no income tax relief, 
decided in McBurnie 

Matrimonial and Family Proceedings Bill, Third 
Reading (Commons) 

Matrimonial and Family Proceedings Act 1984, 
implementation (H.O. Circ. No. 76/1984) 

—, your questions answered 

—, (Commencemeni No. 1) Order 1984 

Paternity of child, power of court to require use of 
blood tests, relevance of that power when there is 
no issue as to paternity, s. 20 of the Family Law 
Reform Act 1969 (Hodgkiss v. Hodgkiss and 
Walker, N.C.) 

See also under “Adoption”; “Affiliation”’; ““Children 

and Young Persons’’; ‘‘Guardianship of Minors’’; 

‘Husband and Wife”’ 

Unhappy families, Lord Chancellor, Lord Hailsham, to 
the Family Bar Association 

Wardship, should not be a “gladiatorial contest” 
between experts such as guardians ad litem and 
social workers 


FIREARMS 
Firearm offences, Criminal Statistics for England and 


Wales 1982, implications of figures from 199, 


Firearms Act 1968, “imitation firearm”, not necessary 
to be capable of discharging a missile, appearance 
of firearm at relevant time is sufficient (R. v. 
Morris and King, N.C.) 

—, standardized procedures for the guidance of the 
police in their administration of 

Fireworks, legislation to be revised to allow for heavier 
penalties for sales to young people and for letting 
off in public places 


FOOD AND DRUGS 

Food Act 1984, Royal Assent 

Food and Drugs Act 1955 s. 6, alleged false description 
on label, orange juice described as “‘natural’’, 
meaning of “‘natural”’, what ordinary man would 
understand by word {Amos v. Britvic Ltd., N.C.) 

Food law in the High Court 

Offences contrary to regulations under Food and Drugs 
Act 1955, information alleging contravention due to 
default of some other person, magistrates’ court 
procedure 


G 


GUARDIANSHIP OF MINORS 
Guardianship of Minors Acts, definition of “minor” 
Guest, Lord, death of 


HEALTH, WELFARE AND SOCIAL SECURITY 
Health and Safety at Work Act, penalties increased 
Social workers, approved, DHSS circular to local 

authorities containing revised statutory directions 

Hodson, Lord, death of 


434 
258 
399 


729 
474 
718 


283 


492 


83 


364 


733 


279 


747 


666 


717 
30 


768 


528 
636 


258 


652 
188 
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Justices’ Clerks — continued 
HUSBAND AND WIFE —, officers, 1984/5 380 
Conciliation in matrimonial disputes, Interdepartmental —, statistics on membership 738 
Committee on Conciliation, Government implement Management training, ‘“‘effective manager” course 
report 167 recommended 523 
Custody, “rule of thumb” in deciding what is best for Numbers, statistics 4 
child, how should fit in with “welfare of child” Qualifications, number of years standing required $22 
paramount principle 563 J.P. Reports, new format for 119 
Divorce, maintenance for children, payer’s subsistence 
level, order for periodical payments which reduces 
payer’s remaining income below amount of L 
params qn aoe (Freeman v. Swatridge and 4as Law of Discovery, Bingham Committee on, suspended 459 
all ge, NG. : f Lawyer, the criminal and the machine, “white collars 
aintenance, approach to arithmetic of 499 and black gowns” 707 
~ ene order county con i gy theca of Michal Thompson 3 
pe 4 »P <gis 39 7 “the lawyer and the computer: the last 20 years” 774 
aan v —, the Criminal Evidence Act 1965 and the ensuing 
—, —, refusal of justices to remit 434 ps wees 809 
—, disagreement over an agreed order 161, 318 
—, paid by putative father for child, provision to pay 
to child direct (Parliamentary question) 78 LEGAL AID AND ADVICE 
—, periodical payment orders, retrospective Civil legal aid, new postal statement forms 232 
variation of * 742 Civil proceedings, application for, prejudicial 
—, tax implications of, need for counsel to work out 273 information might inadvertently or otherwise be 
Maintenance orders, arrears, warrant for arrest of conveyed to a tribunal trying a case, from DHSS 
defaulter, deletion of words “unless the arrears, practice 401 
etc., be sooner paid”’ 143 See also “‘Criminal Law”’; “‘Magistrates”’. 
—, enforcing, by warrant, procedure under s. 18, 
Maintenance Orders Act 1958, considered in Slater 129 LICENSING 
—, registration of Swiss order, appeal of payer against Alcohol abuse, National Agency on Altohol Misuse 
amount, procedure 47,110 set up 99 
—, transmission of maintenance order for enforcement Application for occasional permission, eligible 
in another country under s. 2 Maintenance Orders organisation, right to trade association to object, 
(Reciprocal Enforcements) Act 1972, procedure maximum duration of permission, propriety of 
where order made in county court and registered in allowing one permission to cover four successive 
magistrates’ court 256 nights, s. 1, Licensing (Occasional Permissions) Act 
Rates, breakdown of marriage, who is in beneficial 1983 (R. v. Bromley Licensing Justices, ex parte 
occupation of property 113 Bromley Licensed Victuallers Association, N.C.) 363 
Recognition of foreign nullity decrees, joint report of Application for public entertainments licence, 
the Law Commission and Scottish Law Commission 721 provision for observations by chief officer of police 
See also under “Adoption”; ‘Children and Young and the fire authority, status of objections, duty of 
Persons’’; “‘Family Law”; ‘Magistrates’. authority to give notice to applicant of any represen- 
tations or objections, compliance with the rules of 
natural justice, Local Government (Miscellaneous 
J Provisions Act 1982 (R. v. Huntingdon District 
Council, ex parte Cowan and Lingwood, N.C.) $32 
Judicial Studies Board, function, report, membership 44 Clerk to licensing justices, whether in appeal to Crown 
Justice, annual report 526 Court can brief counsel direct, Licensing Act 1964, 
s. 28(3) 320, 416 
JUSTICES’ CLERKS Definition of “drunk” in s. 12 of Licensing Act 1872, 
Articled clerks in the domestic and juvenile courts, whether loss of self-control must be attributable 
letter sent by the chairman of the Justices’ Clerks’ solely to consumption of intoxicating liquor, test 
Society Professional Purposes Committee to the to apply when condition caused by drink in 
Law Society 290 conjunction with drugs etc., e.g. glue-sniffing 
Court clerk, notes, compellability to order production (Lanham v. Rickwood, N.C.) 733 
of, examined in Barking Justices 33 Hours, changing, adapting to local circumstances, scope 
—, whether person who holds law degree exempting for 338 
him from Preliminary Professional Examination Law, the case for reform 477 
able to act as such 720  ~ Licensed premises, entry by constable suspecting an 
Duty to supply notes of evidence, effect of reg. 16, offence of being committed after hours, delay in 
Legal Aid in Criminal Proceedings (General unlocking door, details the constable required to 
Regulations) 1968 28 give before gaining admission, Licensing Act 1964, 
Early retirement (Parliamentary question) 780 s. 186(1) (Roberts v. Sanghera, N.C.) 274, 349 
“Ego outstrips intelligence”, Lord Paget’s view 142 Liquor licences, need for clerk to justices to send list 
Justices’ Clerks’ Society, annual ¢ -aference $60, 380 of grants to Customs & Excise now ceased 66 
—, change of honorary secretary 678 Members’ club, grant of special hours certificate, only 








| 
| 


830 INDEX 





Licensing — continued 


until certain time on ground that use not bona fide, 
procedure for application for fresh certificate 464 
Occasional licence, application for, refusal, further 
application, in identical terms, to different. bench, 





whether res judicata 287 
—, —, whetirer licensing justices can grant without 

conditions, court to which application should be 

made 448 
Occasional permissions under Licensing (Occasional 

Permissions) Act 1983, whether permissible to grant 

to registered club 543, 624 
Off-licence, application for, failure to place notice 

concerning on premises, procedure 95 
Permitted hours, applications for special orders of 

exemption, whether hours must be continuous 432 
—, changes afoot? 498 
Policeman, access to licensed premises in pursuance of 

s. 186(1) of the Licensing Act 1964 274, 349 
Provisional grant of a justices’ licence, a question of 

interest ? 60 
Provisional licence, transfer, procedure 640 
Public entertainment licences, private parties, necessity 

for hall to have licence 592, 784 
Registered clubs, costs in proceedings relaung to 531 
—, whether invoking provisions of s. 39(3) to hold 


occasional functions at other premises not subject 


to normal permitted hours restrictions 159 
Registered members’ clubs, whether the holding of 
wedding receptions lawful 400 


Restaurant licence, police opposing application on 
ground of no toilet accommodation, whether 


police have right to do so 480 
Rugby club, registered club, no limitation in rules on 

number of outside functions 48 
Special hours certificates, conditions restricting under 

the Licensing (Amendment) Act 1980 530 
Transfer, whether joint licensees can transfer to single 

licensee 819 
Wholesale sales, whether permissible from a mobile 

unit 496 

. Lord Chancellor, an interview with 739, 755 
M 
MAGISTRATES 


Application for witness summons, defence seeking 
production of suspected telephone intercepts, 
protection of police against disclosure of information, 
need for application to be heard inter partes and not 
ex parte (R. v. Guildhall Justices and Carson-Selman, 


ex parte Director of Public Prosecutions, N.C.) 299 
Appointment of, secrecy from advisory committee 

(Parliamentary question) 92 
Appointments system for magistrates’ courts 202 


Arrest and bail, meanwhile in court for another offence 
for which immediat« imprisonment imposed, 


procedure for producing defendant in court 384 
Association of Magisterial Officers, conferences, Home 

Office Circular 206 
—, officers, 1984-85 380 


Bail, restrictions upon conditional bail, does reporting 

from time to time.include reporting for purposes 

of a social inquiry report? 688 
—, security on behalf of defendant, to whom should 





Magistrates — continued 


security be released at end of trial? 112 
—, suggestion for ‘‘bail courts” from the House of 

Commons Home Affairs committee 482 
—, surety of good behaviour as a condition of bail, 

suggestion turned down 483, 604, 638, 718 
—, whether a magistrate having granted bail has 

power to rescind (Re Harris, N.C.) 573 
Bedside courts, provision for, in practice 657 
Bind-over, to keep the peace or be of good behaviour, 

(Parliamentary question) 382 


Blind persons as magistrates (Parliamentary question) 494 
Burglary of small shopkeeper, compensation for goods 

lost, whether shopkeeper entitled to compensation 

for making statements, etc. 320 
Case stated, (i) power to require person in absence to 

enter into recognizance, (ii) refusal to lodge case 

stated, procedure 543 
Cases stated by magistrates’ courts in Northern Ireland, 

neglect or failure of resident magistrate to state a 

case within the three months’ time limit set by art. 

146(6) of Magistrates’ Courts Order (N.I.) 1981 207 
“Centre for magistrates’ courts’’, progress to 


establishment of (Parliamentary question) 302 
Chairman, office of, voting procedure examined 222 
—, voting for chairman, etc., disclosure of results of 

ballot 128 


Chairman and deputy chairman, voting for, bench 

deciding that chairman should serve for not more 

than specified number of years, legality 240 
Committal for trial or sentence, changing to summary 

trial, effect of decision in Dudley Magistrates’ 

Court 497 
Committal proceedings, dock identification whether 

examining justice has discretion to exclude such 

admissible evidence, principles on which Divisional 

Court will interfere, (2. v. Highbury Corner 

Magistrates’ Corner, ex parte Boyce and Others, 

N.C.) $32 
—, offence triable on indictment only, sufficient 

evidence only to commit for trial for offence triable 

either way, whether court has power to try lesser 

offence summarily (R. v. Cambridge Justices, ex 


parte Fraser, N.C.) 558 
—, opportunity for accused person to dispense with 
(Parliamentary question) 158 


—, substantial delay in prosecution process, power of 

court to stop prosecution arises only when it is an 

abuse of process of the court (R. v. Derby Magistrates’ 

Court, ex parte Brooks, N.C.) 573 
—, unnecessary ? 204 
—, whether delay can amount to abuse of process of 

court, considerations on application for further 

adjournment, whether justices entitled to ask 

prosecution to reveal the state of its case (R. v. 

Guildhall Justices and Director of Public 

Prosecutions, ex parte Carson-Selman, Knight 

and Pimm, N.C.) i 299 
Community service order, custodial sentence on 

further offence, report suggesting order should be 

revoked ignored 592 
—, made at magistrates’ court, limitation of sentencing 

powers of Crown Court on revocation, jurisdiction 

of Divisional Court to amend irregular sentence, 

(R. v. Newcastle Upon Tyne Crown Court, ex parte 

Bradley, N.C.) 445 
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Magistrates — continued Magistrates — continued 


Compensation, co-defendants, (1) can the order be 

‘joint and several’’, (2) does imprisonment for one 

extinguish debt of another? 96 
Conflict of laws, convicted wife killer, claiming 

innocence, unable to marry again on basis wife 

claimed to be aiive 719 
Consent to summary trial and plea of guilty, whether 

justices may then commit for trial (R. v. Dudley 

Justices, ex parte Gillard, N.C.) 590 
Continued detention, police applying for warrants of 

under the Police and Criminal Evidence Bill, 

problems arising 626 
Conviction in absence, magistrates’ power to proceed 

conferred upon magistrates’ courts by the 

Magistrates’ Courts Act 1980, s. 142(2) 65 
Costs, notice of abandonment of appeal in time, 

prosecutor contending that he was entitled to apply 

for costs, validity 
Court user-groups, report from Southampton and 


District Consumer Group . 82 
Damage, old painting, value now diminished, whether , 
cost of repair brings criminal damage above or below 
£200 384 
Deciding matters as a separate issue, whether should be 
“trial within trial” 416 


Delay, reducing in magistrates’ courts, (Home Office 
circular No. 67/1948 — LCD Circular JC (84)(1)) 618 
Disqualification of magistrates (Parliamentary 
question) 126 
Dock, whether need for 30, 62 
Domestic jurisdiction, access, enforcing, problems for 
magistrates’ courts, effect of decision in 
Thomason 673, 766 
—, application under Supplementary Benefits Act for 
contribution under s. 18, respondent to maintain 
under s. 17, solicitor representing respondent requests 


blood test, power to order 143 
—, better view of from Home Office statistics of 
applications for orders 179 


—, figures of magistrates’ domestic jurisdiction set in 


context $55, 379 
—, interim custody orders, principles and criteria 
summarized 404, 542 


—, maintenance, assessing, the proper approach 769 
—, maintenance order, application for the variation of 

periodical payments, county court order registered 

in magistrates’ court, appeal to High Court, High 

Court’s power 79 
—, —, suspension of a provision of, revival of provision, 

procedure 144 
—, maintenance payments, effect of decision in Morley 

Clarke v. Jones 705 
—, Matrimonial and Family Proceedings Act 1984, 

principles and changes for the magistrates’ court 709 
—, power to inquire into agreement between the parties 464 
—, preliminary hearings in the domestic court, a justices’ 


clerk’s experience 69 
—, report of the Summary Courts (Social Services) 

Committee — 50 years ago 530 
—, Statistics from magistrates’ courts’ returns 466 


—, welfare reports, court’s power to call for, law 

concerning examined 597, 654 
Drug treatment centres, Home Office circular urges 

more use of 18 
Efficient magistrates’ courts, aim for more, Home 


Secretary to Justices’ Clerks’ Society 353 
Exhibits, committals to Crown Court, whether 

sufficient to produce identification labels 688 
Fines, calculating, Home Office circular 258 


—, fine defaulters, dealing with, NAPO criticism 

of magistrates’ courts 51,107 
—, juvenile fine defaulter, power to issue summons or 

warrant 16 
—, sum ordered to be paid at so much a week “when 

you are in work’’, now unemployed, whether court 


has power to order means inquiry $52 
—, time to pay under Criminal Justice Act 1967, 
circular to magistrates (Parliamentary question) 510 


—, transfer of fine in respect of a company, whether 

company ‘“‘a person” 720, 816 
Fingerprints, application for under Magistrates’ 

Courts Act 1980, s. 49, procedure 400 
Hospital order without convicting defendant, whether 

magistrates have power to make such an order when 

defendant has elected trial by jury, Mental Health 

Act 1983, s. 37(3) (R. v. Ramsgate Justices, ex parte 

Kazmarek, N.C.) 558, 629 
Information, dismissing, magistrates’ powers in relation 

to, effect of decision in Harrington 648 
—, duplicitous 62 
—, triable both ways, further abuse by not giving 

particulars and preserving the opportunity to 

present either of two different cases when the 

summons was heard . 465 
Insanity, as an issue, in a magistrates’ court, result of 

decision in Sullivan 419, 435, 452, 557 
Joinder and the right of trial in the magistrates’ 

court 261, 364, 414 
Lay justices, can we afford? 244, 303, 322, 414, 510, 589 
Legal aid, discretion to refuse, appeal against, Court of 

Appeal will not interfere 638 
—, one contribution order against assisted person 

going through appellate system, position of remittal 


to another court 704 
—, reducing disparities between different magistrates’ 
courts, (Parliamentary question) 348 


—, whether defendant appearing before magistrates’ court 
from police custody following his arrest is entitled to 
legal aid as of right, whether a lega! aid order may be 
back-dated to cover proceedings in respect of which 
a previous application for legal aid had been refused 
(Welch v. Redbridge Justices, N.C.) 363 

Local authorities’ rights of appeal to the Crown Court 713 

Magistrates’ Courts (Amendment) Rules 1984, (Home 


Office Circular No. 70/1984) 746 
Magistrates’ Courts (Forms) (Amendment) Rules 1984 

(Home Office Circular No. 70/1984) 746 
Magistrates’ courts committee, constitution of 603 


Mental Health Acts, hospital orders under, questions 


of whose jurisdiction, to order 558, 629 
Miners, delay in court proceedings (Parliamentary 

question) 476 
No case to answer and burden of adducing evidence, 

result of decision in Thynne v. Hindle 289 
—, —, defence to raise the point 290 


Northants, reorganization of magistrates’ courts in, 
new start or blind alley? 711, 716, 782 
Numbers, increase in (Parliamentary question) 238 
Partly suspended sentences of imprisonment, breach of, 
power of magistrates’ court to commit to Crown 
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Magistrates — continued 


Court to deal with summary imprisonable offences 

which fall for sentence 272, 352, 432 
Plea of not guilty, defendant alleges solicitor 

mistakenly entered plea of guilty, right of appeal 

against conviction where plea unequivocal 224, 305 
Police Property Act 1897, interpretation of ‘‘where 

property has come into the possession of the 


police...” 208 
Pre-trial reviews, study in Coventry Magistrates’ 

Court 39, 58 
—, study in Wolverhampton Magistrates’ Court 680 


Pre-trial social inquiry report, a requirement of 
neither law nor justice? 22, 94,110, 155 
Prison governor, duty to produce prisoner to court, 
whether absolute, effect of decision in Governor 
of Brixton Prison, ex parte Walsh 200, 433 
Probation, made by Crown Court on committal by 
magistrates, application for discharge, whether 
Crown Court of magistrates’ court is supervising 
court for discharge 608, 752, 766 
magistrates’ court is supervising court for 


discharge 608, 766 
Prosecuting advocate in the magistrates’ courts, a 
criticism 515, 589, 604 


Rates defaulters, distress warrants, defaulters at court 

told they can leave by local authority rating officer 

after coming to an agreement with them, whether 

officer usurping function of the court 640, 684 
Rating cases, enforcement of the general rate against 

husband and wife 454 
Rectifying a mistake, putting it right under s. 142 

Magistrates’ Courts Act 1980 517, 622, 684 
Remand before conviction, bail, application to Crown 

Court, which court, should deal with application 

to vary conditions? 128 
Remands in the absence of the accused, H.M. Prison, 

Bristol 519 
Research bearing on the work of magistrates’ courts 634 
See also under “Children and Young Persons”; 

“Criminal Law”; ‘‘Family Law’’; ‘‘Justices’ Clerks’’; 
“*Licensing”’; “Police”; “Road Traffic Acts”; “Theft” 
Sentencing on summary conviction, when sentence 

may be questioned on case stated as being “‘wrong 

in law or in excess of jurisdiction’’, powers of 

Divisional Court on quashing sentence within the 

justices’ limits (Universal Salvage Ltd. and Robinson 

v. Boothby, N.C.) 283 
Sentencing, consistency in, appearance to public, 

whether could be helped by justices giving 

considered reasons in possibly controversial cases 754 
—, unlawful combinations, need to avoid 291, 310 
Software for magistrates, making the job easier? 478, 557 
Stipendiaries, use of as “flying magistrates”, whether 

more successful than lay magistrates in terms of 

expeditiousness and costs 578 
Submission of no case to answer, no justification for 

such submission, power of justices to recall witnesses 

at continued hearing, duty of court clerk to take 

notes of evidence (Lancashire County Council 

v, Clarke, N.C.) 573 
—, threatening behaviour by large group, identification 

of individual offenders, whether evidence of 

participation in threatening behaviour necessary to 

establish case to answer (Allen and Others v. 

Ireland, N.C.) 381 


Magistrates — continued 


Substantial delay in prosecution process, whether abuse 

of process of court, relevant considerations for 

court in exercising discretion to stop prosecution 

(R. v. West London Stipendiary Magistrate, ex 

parte Anderson, N.C.) 590 
Summary conviction in absence of defendant due to 

late arrival at court, refusal to re-open case, 

whether in “the interests of justice’’ that case be 

reheard, s. 142(2) of the Magistrates’ Courts Act 

1980 (R. v. Camberwell Green Magistrates’ Court, 

ex parte Ibrahim, N.C.) 316 
Summary trial, bench of three justices unable to reach 

decision on conflicting expert evidence, whether 

entitled to remit case to another bench for re-hearing 

(R. v. Bromley Justices; ex parte Haymills 


(Contractors) Ltd., N.C.) 283 
Synthesizers, use of to help people to talk, implications 

for the courts 157 
Time off work for service, guidance for employers 

(Parliamentary question) 411 
—, penalized by employer (Parliamentary question) 463 
Training, lecturing and teaching 187 
Training the judiciary, present arrangements 

(Parliamentary question) 411 


Variation etc. of crder for periodic payments, complaint 
may be made by person entitled to receive payments 


under the order, (Moore v. Ball, N.C.) 299 
Variation of county court registered orders, power to 
vary court to which payments are to be made 80 


Voire dire, a problem in need of a solution 
Waiting times in magistrates’ courts, Home Office 
pilot study 551 
Warrants of commitment, arrest, etc., execution, 
definition of authorized person, Magistrates’ Courts 
Act 1980, s. 136 820 
Man who cheated the noose 268, 350 
Metropolitan counties, prosecution arrangements after 
reorganization, (Parliamentary question) 446 
Mental Health Act 1983, ss. 35, 36, 38 and 40(3), in force 615 
Mock Auctions Act 1961, ss. 1 and 3, meaning of 
competitive bidding, application of ejusdem generis rule 


232, 414 


(R. v. Pollard, N.C.) 683 
N 
New Year Honours 12, 26, 107 
1984 — the missing chapter 8 
Noise pollution, use of loudspeaker in “‘street”’, meaning 
of “square or court . . . open to the public’, Control 
of Pollution Act 1974, s. 62 (Tower Hamlets London 
Borough Council v. Creitzman, N.C.) 590 
Nuclear disarmament, whether supporters of should pay 
income tax helping to finance nuclear weapons 786 
oO ‘ 
Occupiers’ Liability Act 1984, in force 183, 412 
OF LAW AND LAWYERS 
Advocacy, in an undertone 798 
—, preparation, key to successful 301 


Ageing does not mean diminished intelligence — now 
they tell us from America 141 
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HOUSE OF HOSPITALITY LTD. 


( Interdenominational ) 
NEEDS YOUR GOODWILL 


and “‘House of Hospitality” means care for this 
elderly lady and othies people like her. She is a 
patient at Mother Mary Garson’s Geriatric Nursing 
Unit at Holy Cross Priory, where 24 sick and 
handicapped elderly men and women are cared 
for by a first-class nursing staff, In addition to 
this, over 300 old people are cared for in residential 
and sheltered accommodation, 


In India, Sisters and helpers of all.denominations 
work together for the destitute of every age at their 
Clinic, Hospital and Home for the aged. 


The Sisters give dedicated service at minimum 
cost and are dependent on voluntary contributions 
to continue and extend their work. 


YOUR DONATION OR BEQUEST 
could mean more HOSPITALITY for those in need. 
Please help: 
HOUSE OF HOSPITALITY LTD., 
Holy Cross Priory, Cross - in --Hand, 
Heathfield, East Sussex. BN21 OTS 




















Advice on 
LEGACIES and BEQUESTS 


WHEN CLIENTS seek. advice about making legacies or bequests to deserving organisations, please mention 


the good work being done by Reed’s School, and its need for £75,000 each year to maintain and extend 
its activities, 





REEDS SCHOOL is an independent boarding school for boys, with full provision for Sixth Form work. 


GENEROUS BURSARIES (which can amount to as much as the full fees) are awarded to boys who enter 
as Foundationers. These special bursaries are available to boys who have lost a parent, have one parent 
incapacitated by ill health, or whose parents have separated. 


THE SCHOOL is situated at Cobham. Surrey, in a pleasant environment of heath and woodland, with 
excellent facilities for games, and has recently been completely modernised. It can offer much to boys 
whose home life has been difficult, and for whom a boarding school education is of particular value. 


BUT A GREAT DEAL OF MONEY is needed to carry on this very valuable work, and the help of Solicitors 
would be especially appreciated. 


FURTHER DETAILS about the work of the School will be gladly supplied by the Secretary. 
DAVID COOPER 


REED’S SCHOOL 


2-4 Russia Row, Milk Street, London EC2V 8BL 
Tel. 01-606 7870; 


Registered Charity No 312008 
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Of Law and Lawyers — continued 


Agony columns, are they to blame for some of today’s 


problems with young people? 541 
Alcohol, problems caused by, French experience 461 
—, some stronger than others, experience in Poland 527 


Alcometer, hard world when defendant, unable to blow 
into it, loses appeal although Judge could not do it 


either 461 
Almighty dollar — and the plunging pound, effect on 

lawyers’ incomes 783 
Badness, does it come from family background? 447 
Bar News, points from 511 
Bars and colour bars 141, 446 


Bears and other protected species, need to decide if 
should be killed when a matter of life and death 397 
Begging, is there need for in these days of social ' 


security ? 383,491 
Betjeman, Sir John, Poet Laureate, death of 335 
Bird cannot fly, tattoo of swallow, hopefully concealed, 

revealed, so armed robber apprehended 495 


Bishop who raped four out of five girls, strange very 

strange are the ways of men who consider that they 

have rights over women 575 
Blood cells and other parts of the body, use of by 

hospitals without permission, should there be 


“transfer fees’’ for? 607 
Bowler hats, what have people against ? 639 
Brighton, bomb at the Grand Hotel 669 
Brothels, legalization of, Melbourne, Australia, 

experience 239 


Bugging, when will the first retiring room be bugged? 365 
Casement, Sir Roger, disinterment of bones, was he a 
traitor? and P. G. Wodehouse, should he have been 


in same danger as Casement? 559 
Censorship, U.K. criticized for in Freedom to Publish 
1984 479 


Cheltenham (and Porton Down), implications of ban 
on unions at GCHQ and revelation of experiments 
on animals to test impact of bullets, etc., at 


Porton Down 141 
Christmas charity by prisoner who started a fund to 

replace funds stolen from Mencap 767 
Circuit Judges, “trawling” for, by Lord Hailsham 239 
Clichés, lawyers cannot complain about jargon 205 
Confessions to crimes not committed, position of 

the police 639 
Confidentiality of one’s private life, no longer 

holds good 63 
Court attire, should be worn with regard to the 

dignity of the law 495 
Court room stories ... and conversation pieces 271,415, 

767, 798 

Crime and punishment, in other countries 397 
—, —, public punishment 63 
—, public amputations, Fellow of the Royal College 

of Surgeons attending at, implications of 366 
—, same problems; different countries 286 
Crime, unexpected causes of, from medical reasons 127 


Dangerous drugs, legalization of, for and against 77, 591 
—, heroin, dangers of addiction from, whether 

advertising could be used to combat 285 
—, problems and controversial suggestions to deal 

with, “silence may be golden” until solutions 


are found? 719 
—, smuggler, suspected of swallowing cocaine, “‘clearing 
his name” 735, 817 


Of Law and Lawyers — continued 


Deaf defendant, implications for, from new bionic aid 269 
Defending advocate, can he be too suggestive of guilt 


or innocence of his client ? 109 
Demonstrators singing in the rain, what do they 
achieve? 735 


Diplomatic misrepresentation, as shown by the 

sheep slaughtered in the street outside the Iranian 

Embassy 639 
Distress signal indeed, when stolen radar beacon 

emitted signals which enabled it to be tracked 

down 189 
D.I.Y. bombs, implication of publications showing how 

to construct and mail order firms in business to sell 


such devices 45 
Dress, for jurors, what is appropriate today 817 
—, unusual, solicitors, should they dress to suit their 

clients? 351 
Drinking policemen, implication of House of Lords’ 

concern with 285 
Drunk and disorderly, police constable witness who 

inadvertently demonstrated this offence 239 
Eighty vears on — 1905 and 1985 783 
Eire court may sit in Ulster 239 
Embryos, in lab. trial 253 
—, orphaned, what should happen to? 607 
English, use of, banned in the Bangladesh courts 127 


Erskine May, authority of put in question by 
revelations from Mr. Robin Maxwell-Hyslop, 


M.P. 63 
Fees, criticism of Sir David Napley’s fees 29 
Female circumcision, need for prohibition of 13,119 
Fingerprints, a “‘cert”’ to be identified from 431 
—, new use for 703 
Foot fetish, by New York burglar 447 
Forensic science anniversary 335, 431 
Freemasons, whether members of certain organizations 

and bodies should be 93, 591 
Fusion, another bite at 205 
General concern — in NATO and Nazi Germany 109 
Germs, use as guardian of property 703 
Gibbets and guillotines, research on origins of 269 


Glover, Mr. F. Graham, death of: a link with the past 527 
“Goings on” — at the housing department and the 


Inns of Court 219 
“Gollywog” controversy at opening of Liverpool 
Garden Festival 302, 446 


Graffiti, a justices’ clerk’s suggestion for dealing with 77 
Greater London Council and metropolitan counties, 


collision course, with Government 495 
Greenwood, Master, bound for Hong Kong 29 
Gremlins again 703 
Grenada coup, leaders of, representation in court 

by Lord Gifford not allowed 365 
Hailsham, Lord, not retiring, rumours concerning 

his successor 253, 479 
Harington, Mr. Kenneth, tribute to on retirement 511 
Heads of state, deposed, no advantages to the job 189 
Heathrow — is now “thiefrow”’? 541 
High rise flats: going, going, gone 527 
Highways and byways, light touch in Regulation 

concerning byways 93 
Homicide, connexion between heavyweight boxing 

and murder 269 


Honours, lawyers and Judges a dishonourable profession 
to receive? 63 
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Of Law and Lawyers — continued Of Law and Lawyers — continued 
Hungry in court: breastfeeding the baby 719 Manchester's suggestion ans 
Industrial disputes, invoking the criminal law in 219 Porn by obscene video films, a sad case 495 
Inns of Court notices, City Parochial Fund, indication Prisons, making room for a prison extension _ 511 
of student barristers as members of the “poorer Private — Keep In”, an example of privatization 
classes’? 623 from the prison service in the U.S.A. 351 
Invective in America, by Chief Justice Burger 157 Repartee and invective in court : 335 
Judges, age of 447 Respect for the law, present apparent ignorance of 818 
—, criticism of, need for, in certain circumstances 685 Roadworks, problems posed to regular travellers by 783 
—, influence of their wives on 817 mages ee iene. % br 
—, promotion for, Singapore experience 269 5 Snaee OF things to come 
FS af S.A., first openly A techie Judge in Now Rule of Law, Lord Denning’s views on 669 
York State, implications of 591 Scoop and counter scoop, secrets that are no longer 
Judicial appointments, how are they/should they secrets in these days of revelations 383 
be made? 45 Secrets in court, revealed by bugging devices, 
Juries, another kind of discrimination? 575 implications of 719 
—, attitudes on 655 Sentencing, a matter of choice 13 
Law in & Chet imate 13 Solicitors, are they younger and are standards slipping? 655 
Legal profession, current state of 317 —, now “‘Ad-Men”’ as allowed to advertise 431 
Libya, and its People’s Bureau 285  —»—» Possible resultsfrom : 623 
—, summary justice in 397 —, —, should they use the marriage and introduction 
Liverpool, effect of battle v. Capes « on bureaux technique? ; 685 
magistrates’ courts 365 —, —, will we be more restrained than the U.S.A.? 541 
Loobehenndennlt] ste . 797 —, in trouble of contempt of court for arriving late 559 
— 2 Ausisalia onde 797 —, young, better to be on the move 623 
— 3. Hong Kong 798 Statutes, gobbledegook in, need for statutory reform? 13 
Lord Chancellor’s Purse, new made 351 —, why are there so many lost laws? 685 
Lord Denning’s second wind 735 “Tandem bicycle”, definition of $51 
Lorries, banning in towns, for and against 189 Television, effect on and involvement with crime 189 
Lucan, Lord, disappearance of, 10 years’ anniversary 767 —, whether cause of violence 767 
Madness, in the magistrates’ court 479 Temple Bar, removal of 127 
Magistrates, asleep in court, Sir George Baker’s Theft, consciences freed from guilt by return of 
advice to magistrates 623 stolen items 45 
—, threats against, not uncommon, Italian experience 797 —, in shops 365 
Magistrates’ Association, Lady Ralphs retired as Toasts and trouble 142 
chaivunun 767 Tolpuddle Martyrs, 150th anniversary of trial and 
Matrimonial and Family Proceedings Bill 45 sentence 219 
Maxwell, Mr. Robert, and the M.G.M. 461,479 Touche i 317 
Miners’ strike, N.U.M. v. N.C.B., could a clerk in Transplants, when the patient might not be dead 655 
chambers solve the dispute inside five minutes? 751 —, whether there should be the possible commerciali- 
—, and yet another suggestion: should the coalfields a of trade in transplant eee a 751 
be handed over to the bishops? 751 Trawling and floating’’, expressions now in use 383 
_, police at picket lines, effect on crime statistics 607 Trespassers will be prosecuted, limitation of offence 
Mothers-in-law, Bill to allow sons-in-law to marry, to private residential property, will notices be 
Jerome K. Jerome got there first 479, 575 obsolete? : ‘ AY = 
Mortuaries, “legitimate fiddles” that take place in a Trial by jury, Law Society against abolition of for 
cold chill place 77 serious fraud 751 
Murder, a perfect murder, the Ginns and Gutteridge, Ulysses, seven years’ study of wai +8 
Leicester (Crematcrium) Bill 253 Unemployment, whether downturn in crime caused 
—, Canadian murderer asking for payment to trust fund ‘nathinnad acai A he hive Geen iti'th 269 
for wife and children in return for revelation of 7 verde ey be we lg eter re 
vicina wharesBiolatn 447 fe rar be Prosecution as Sir Roger Casement ? 559 
Music, different moods for music, use of to help ‘relies Aen rn mete —- ond a 270 
delivery of babies 301 cng pana eens een 
Muslim Fundamentalism. Christian Church and 397 rain) on the West Indian island of St. Vincent as a 
Narayan, Mr. Rudy, transfer to other branch of Of eat ts = 157 
profession 239 walk-in thieves — and others 217 
New Scotland Yard, “falling down on the job”’ at, by 
problems with design, construction, etc. 157 
1984 as a testamentary disposition 317 ¥ 
Observers of the law, N.U.M. and Royal Borough 
of Kensington in common in not doing so 495 Picketing and the courts 227 
Pathologists’ new role? 109 Planning law, breach of planning control by trespasser, 
Paull, Mr. Gilbert, Q.C., last of the fashionable silks 817 whether owner of land permitted the breach, s. 89(5), 
Police committees, whether should be non-political, Town and Country Planning Act 1971, (Ragsdale v. 
Mr. James Anderton, chief constable of Greater Creswick, N.C.) $81 
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POLICE 

Arrest, powers of 

Assault in execution of duty, policeman in uniform 
insulted and punched on nose 

Assault on police, police officer restraining woman 
suspected of soliciting for prostitution for the 
purpose of questioning her, whether officer acting 
in the execution of her duty (Collins v. Wilcock, 
N.C.) 

Caution, use of, Government guidelines 

Cautioning by the Police: A Consultative Document, 
Home Office guidance 430, 609, 668, 

—, some reflections on 

Chief Constables’ annual reports: 

Bedfordshire 
Cambridgeshire 
City of London 
Cleveland 
Derbyshire 
Dorset 

Dyfed and Powys 
Essex 

Gwent 
Hertfordshire 
Humberside 
Kent 

Lancashire 
Leicestershire 
Northamptonshire 
Lincolnshire 
North Yorkshire 
Sussex 

Thames Valley 
West Midlands 
West Yorkshire 

Detained persons, court appearances (Parliamentary 
question) 

Gratuitous slur on service? 

Her Majesty’s Chief Inspector of Constabulary, 
annual report 

Miners’ strike, flying pickets, “interception” lawful 
providing certain criteria met, effect of decision 
in Moss 

—, Government help for police costs in 

Police National Computer, information on persons 
convicted of recordable offences (Parliamentary 
question) 

Police and Criminal Evidence Bill/Act (see under 
“Criminal Law”’; “Magistrates”’) 

Police strategy against crime, Crime and Police 
Effectiveness, Home Office Research and 
Planning Unit Report 

Powers of the police, and the fundamental rights of 
the individual, striking a balance between 

Wilful obstruction of police, meaning of “wilful”, 
whether defendant’s conduct must be “aimed at 
police”, relevance of defendant’s motives, Police 
Act 1964, s. 51(3) (Lewis v. Cox, N.C.) 

Polish/British lawyer links 
Practical Points, referring back to earlier answers 


PRISONS, BORSTALS AND DETENTION CENTRES 
Amnesty for prisoners by release on licence, period 
altered by s. 33 (a) (i), 1982 Act 
Boards of Visitors, adjudications by, Home 


14 


176 


621 
818 


718 
664 


250 


. 204 


636 
636 
687 
268 
319 
271 
687 
220 
526 
362 
333 
250 
268 
319 
204 
795 
379 
671 
190 


430 
816 


540 


801 
734 


206 


369 


532 


605 
668 
738 


497 


Prisons, Borstals and Detention Centres — continued 


Secretary’s departmental committee on 

Control of difficult and dangerous prisoners, report 
of the Control Review Committee, ‘Managing the 
Long Term Prison System” 

Cost of custody (Parliamentary question) 

Detained persons in prison department establishments 
(Parliamentary question) 

Detention centres, tougher regimes in, Home 
Secretary’s announcement 

—, “short, sharp, shock”’ detention, statistics 
concerning (Parliamentary question) 

Fine defaulters in prison department establishments 
(Parliamentary question) 

Non-criminal prisoners and fine defaulters in prison, 
Prison Statistics for 1983 

Parole, policy, whether cause of disciplinary problems 
(Parliamentary question) 

—, recall without reasons, effect of the decision in 
Gunnell 

Parole Board, annual report 

Parole Eligibility for Release on Licence Order, 
passed 

Prisoners’ court attendance, delays in arranging for 
attendance 


Reducing the Prison Population, Home Office Research 


and Planning Unit Paper No. 23 
Remanded prisoners (Parliamentary question) 
—, numbers (Parliamentary question) 
See also under “Children and Young Persons’”’; 
“Criminal Law’’; “Magistrates” 
“‘Week-end off”, Judge’s increase in sentence to take 
account of, disallowed in Westcott 


PROBATION 
Central Council of Probation Committees, annual 
report 
Chief probation officers’ annual reports: 
Greater Manchester 
Lincolnshire 
Middlesex 
North East London 
Northumbria 
South East London 
Metropolitan councils, proposed abolition of, 
Association of Chief Officers of Probation 
against it 
Probation Service in England and Wales. Statement 
of National Objectives and Priorities, Home Office 
paper 
See also under “Children and Young Persons”’; 
“Crime and Punishment”; “Criminal Law”; 
“Magistrates’’. 
“Tracking”, new scheme evaluated 
Public Health Act 1936, nuisance from burning waste 
oil, whether “effluvia” under s. 92(1)(d) and 
prejudicial to health and a nuisance, meaning of 
“process” ' 


R 


Rating law, jurisdiction of Crown Court to hear appeals 
against rejection of application for remission or 
rebate in respect of rates on empty premises, 


130, 191, 


302, 


336, 


811 
562 

78 
108 
493 
158 
126 
804 
108 


802 
450 


5 
286 
722 


92 
174 


802 


526 
687 
26 
795 
26 


654 
671 


303 


342 


787 


542 
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MARIE CURIE 
1867-1934 


































































































FOR THE WELFARE OF THOSE WITH CANCER 


An independent organisation 


supported by voluntary contributions, 


interest-free loans aid bequests. 


These include, within the United Kingdom, 
eleven residential Nursing Homes, nationwide 
Home Nurses, Welfare Needs in kind, an Enquiry: 
and Counselling Bureau together with a Research 
Institute and Education programme contributing 
to the understanding of the cancer problem. 

Will you please help? 

if you require further details or 
wish now to to this appeal, or 
perhaps interest others, please write to the 
Secretary at:- 


The Marie Curie 


Memorial Foundation 
28 Belgrave Square, LONDON SWIX 8QG. Tel:01-235 3325 


PATRON: Her Majesty Queen Elizabeth The Queen Mother 
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General Rate Act 1967, s. 7 (Investors in Industry 
Commercial Properties Ltd. v. Norwich City Council, 
N.C.) 605 


Rating system, reform, Alternatives to Domestic Rates, 


HMSO, publication 35 


ROAD TRAFFIC ACTS 


Absolute offences under the Construction and Use 
Regulations, law and practice examined 166 

Aiding and abetting the driving of a motor vehicle, the 
driver being disqualified by reason of age, under 


which Act should prosecution proce_d? 160 
Cyclists, injuries to in road accidents, penalties derisory, 
Cycling Council of Great Britain’s views 162 


Disabled person’s badye, wrongful use of, procedure 560 
Diplomatic plates, displaying with intent to deceive, - 
whether there is an offence - 208 
Disabled person’s badge, wrongful use of, procedure 566 
Disqualification, consecutive periods, whether treated as 


one for purpose of request for removal 544 
—, suspension of disqualification pending case stated, 

position where magistrates refuse to state a case 784 
—, totting-up, effect on taking into consideration other 

offences 611 
—, use of, Magistrates’ Association thinking points open 

to criticism ? 113 


—, young persistent offender who cannot leave cars 
alone, dilemma to courts posed by, examined in 


Thomas (Kevin) 50 
Drinking and driving, a round-1p of recent 
developments - 675, 692, 816 


—, Grays magistrates’ Christmas ‘‘crackdown” by short 
custodial sentences, implications of 17, 76,97 
—, identifying anyone who was convicted twice within 
10 years of driving with an alcohol concentration of 
more than 2.5 times the legal limit (Parliamentary 


question) 818 
—, keeping the drinking driver off the road, provisions 
reviewed 514 


—, (see also “Driving with blood/alcohol level above 
prescribed limit’ and “Intoximeter”’ (below)) 
Driving with blood/alcohol level above the prescribed 
limit, breath tests, analysis procedure, defendant’s 
request for specimen of blood or urine, following 
two breath tests, ignored, whether lower of two 
breath tests can be used in evidence? 368 
—, —, Basingstoke breathalyser, theory v. the real world 2 
—, —, evidential and roadside, Home Office statistics 642 
—, —, failure to provide without reasonable excuse, 
procedure where defendant claims that he cannot 


supply because of medical reasons 704 
—, failing to provide a specimen for analysis, whether 
the arrest is lawful, Bunyard v. Hayes 785 


—, Home Secretary had power and duty to approve 

devices under s. 8(1), result of decisions in 

Hayward and Kirkpatrick ee i 
—, machine indicated after two specimens of breath that 

not able to reach temperature to provide satisfactory 

reading, result of decision in Cotter v. Kamil 642 
—, no likelihood of his driving, interpretaticn of $92 
—, section 8(3) Road Traffic Act, “reasonable excuse” 

for refusing sample, whether limited to physical 

or mental capacity or includes honest belief by 

defendant (McGrath v. Vipas, N.C.) 349 
—, specimen for analysis, whether it should be a matter 


Road Traffic Acts — continued 


of choice between blood and urine under s. 8(4) 625 
—, (see also “Intoximeter”’ (below)) 
Driving licence regulations as incorporated in the Road 

Traffic Act 1972 212 
Failure to report an accident and mens rea 166 
Failure to stop and failure to report an accident, 

following a collision driver inspects other car, 

decides no damage had been done and departs, 


what offence? 624 
Fixed penalties, implementation of Part III of the 
Transport Act 1982 (Home Office Circular) 402, 
412, 818 
—, provisions, new, date in force (Parliamentary 
question) 126 
Goods vehicles, effect of the new penalties 312,458 
Heavy goods vehicle licences, law and procedure 759 
Insurance, burden of proof 87 
Intoximeter 3000, has it been properly approved? 62, 359 
—, —, areplv 403 


—, for experimental period of six months all drivers 
who give a breath test result which is at or over the 
prosecution limit of 40 microgrammes per 100 
millilitres of breath should have the option of 
blood/urine test, Government reply to criticisms 
of the Intoximceter 225, 237 
—, meaning of “statement” in s. 10(3) (a), Road Traffic 
Act 1972, whether document produced by 
automatic breath testing device admissible as 
evidence of proportion of alcohol in driver’s breath, 
(Gaimster v. Marlow, N.C.) 429 
—, unlawfulness of, result of decisions in Fox and 


Howard 451,574 
—, faults in, pardon for convicted persons 796 
—, —, extension of 220, 658, 670 


Learner driver without supervisor and “L”’ plates 

exceeds 70 m.p.h. on motorway, only has provisional 

Northern Ireland licence, what offences? 736 
Motor insurance, E.E.C. directive on 194 
“Motor manslaughter”, co-existent with statutory 

offence, “reckless” has same meaning in both 

offences, not appropriate to join the offences as 

alternatives (R. v. Seymour, N.C.) 331 
Offences, charging two offences under s. 161 as one; 

three offences under s. 162 as one, power todoso 528 
—, fixed rates of fine (Parliamentary question) 348 
Operators’ licences, law and procedure examined 439, 

473, 487, 505 

Owner/driver of vehicle on given occasion, giving of 

information to local authority, local authority 

official maintains information not received, 

procedure 288 
Penalty points, effect of endorsements ordered before 

commencement of Transport Act 1981, effect of 

decisions in King v. Luongo 178, 691 
—, position where two or more offences committed 

on same occasion 384 
—, problem for sentencers under the Transport Act 

1981 of knowledge of mitigating circumstances 


under frevious legislation ‘ 721 
Police Action on Motoring Offences, Home Office 

Research and Planning Unit paper 242 
Radar guns, Home Office report on 660 
Reckless driving, Lord Chief Justice reviews 

principles concerning sentencing of in Boswell 561 


Road Vehicles Lighting Regulations 1984, reviewed 599 
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The Metropolitan Police Combined Benevolent Fund 


The Metropolitan Police Combined Benevolent Fund is a Registered Charity (No. 268936) which receives 
donations or legacies from the public, and voluntary subscriptions from serving Metropolitan Police Officers 
for the relief of distress due to death, illness, injury, or other causes among members of the Force, including 
cadets, ex-members of the Force, widows and orphans. 


The total income is distributed by monthly grants, in proportions determined annually by the Trustees to 
the following Funds:— 


Metropolitan & City Police Relief Fund Metropolitan Police Widows’ Fund 
Metropolitan & City Police Orphans’ Fund Metropolitan Police Seaside Home Maintenance Fund 


Metropolitan Police Special Widows’ Fund 


all of which are also Registered Charities. Each is controlled by a Board of Management empowered to 
make grants in cases where evidence of need is established, with the approval of the Trustees. The Trustees 


are also empowered to make grants to such other Metropolitan Police Charitable Funds as may exist from 
time to time. 


Donations, legacies or enquiries should be addressed to:— 


Metropolitan Police (D2 Branch), 10 Broadway, London, SW1H OBG. 














R.S.P.C.A. 


These are the animals the R.S.P.C.A. do NOT 
want to see in their shelters. Given as presents 
and rejected weeks later for a variety of 
reasons, despite appeals not to give animals 
as gifts at Christmas. 


The R.S.P.C.A. will, of course, give shelter as 
it always does to these and thousands of un- 
wanted animals, but other people’s mistakes 
cost money — and time — and labour. 





The West Sussex Branch has shelters supported by the endeavours of voluntary workers — 
they give their time and money, but more is always needed to provide life for unwanted 
animals until homes can be found. 


R.S.P.C.A., Mount Noddy, Eartham, Nr. Chichester, Sussex. 
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Road Traffic Acts — continued 
—, some problems 659, 766 SHOPS 
Seat belts, compulsory wearing of, results of the Shops Act under fire, loopholes plugged? 152 
provision 146 Shops Act 1950, s. 2, the last loophole? 535, 568 
Speed limits, exceeding the speed limit, defendant Sunday trading, effect of the decision in Stoke-on-Trent 
seeking to obtain details of defendant reported Council v. B. & Q. Retail examined 614 
for similar offence at same time, validity 400 —, extent of an authority’s duty in relation to 763, 777 
Speeding, use of the Muniquip device, evidence of, —, proposals in report of the Home Office Committee 
fact or opinion $23 of Inquiry 803 
Taking without consent, driving without due care, —, whether video cassette hire businesses are subject to 
using without insurance, first offence tried at Sunday trading provisions, Shops Act 1950, ss. 47, 
Crown Court following election, others tried at 59 and 74, (Lewis & Lewis v. Rogers and Gardner 
magistrates’ court, whether offender penalised v. Duffell, N.C.) 509 
unfairly if latter imposes penalty points 176 Video hire shops and the Shops Act 1950, a postscript 282 
Taxis and private hire cars, Ministerial responsibility 
transferred from the Home Secretary to the SOLICITORS 
Secretary of State for Transport 245 Advertise, solicitors allowed to, advertise or not to 
Tyres, requirement to show compliance with load obey advertise ? 674 
speed performance requirements of the United Advocacy, and representation, evaluating in money 
Nations Economic Commission for Europe terms, Legal Aid Practitioner Group press release 370 
(ECE) Regulation 30 560 —, the next monopoly to go? 3 ; 257 
Vehicle excise licence, fraudulent use of, intent to Duty solicitors, extension to police stations, Law 
avoid paying licence fee is not essential, wide Society consultation paper 412 
construction implied in s. 126(1) of the Vehicles —, 24 hour duty solicitor scheme in disarray ? 727 
(Excise) Act covers deceit of a person responsible Law Centres, threat to from financial cuts, need to 
for a public duty, (R. v. Terry, N.C.) 97, 315 place on secure footing 578 
Vehicles (Excise) Act 1971, meaning of “keeps” and Lay Observer, annual report 3! _ 434 
“kept” 352 “Low standards in some cases of solicitors representing 
Wheel clamps, TRRL report evaluating the first six children in care proceedings brought by local 
months’ experience 730, 754 authorities, Law Society decide to establish a 
national panel of solicitors 594 
Postal facilities, (Practice Direction No. 3 of 1984) 191 
5 Prosecuting Solicitors’ Society of England and Wales, 
Saint Yvo 14 annual conference and annual general meeting 666 
Secret justice? 139 Rights of audience, another door opens? 264 
Solicitor’s Almanac for 1984 73 
SENTENCING IN THE COURT OF APPEAL Straw and stubble burning, revised model byelaws 226 
Causing death by reckless driving, amount of fine, Street, Professor Harry, death of 296 
offence between momentary inattention and total 
recklessness, disqualification too long, fine totally 
inadequate (R. v. Alexander McLaren, CA:S) 31 T 


Conspiracy to effect escape of prisoner, immediate 
imprisonment expected, exceptional mercy allowed, 
outstanding balance to be suspended (R. v. 
Mohammed Assou, CA:S) 

Drugs, drug courier in England, defendant to be regarded 
as such, claim that he was only being paid a modest 
sum to be taken with a “pinch of salt” (R. v. Philip 
Norman Chatfield, CA:S) 

—, possessing and supplying cannabis, separate 
sentences justified (R. v. Steve Joseph Dalaway, 
CA:S) 

False trade description, “‘clocking”’ cars, serious and 
prevalent offence, court should give consideration to 
immediate custodial sentence (R. v. Colin Vernon 
Starr, CA:S) 

Possession of sawn-off shotgun, particularly deadly and 
sinister weapon, no criticism of sentence (R. v. 
Anthony Corsini, CA:S) 

Preventing a burial and obstructing a coroner, 
immediate prison term necessary, in view of age, 
etc., time spent in prison long enough (R. v. 
Winifred Grace Cooper, CA:S) 

Theft of puppies by animal welface campaigner, not 
motivated by personal gain, motive to be taken into 
account (R. v. John Edward Hale, CA:S) 
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Taxation, procedure for making an application for taxation 
out of time (Practice Direction) 218 


THEFT 
Appropriation after innocent acquisition, whether 
keeping stolen property amounts to appropriation, 
Theft Act 1968, s. 3 (1) (Broom v. Crowther, N.C.) 558 
By accretion to a bank account, iegal comp!'exities 


discussed 699 
Cross summonses, trying jointly, two receivers and one 

thief 20 
Switching price labels, legal implications of examined 131 
Taking a conveyance lawfully possessed by the taker 115 
Taking a conveyance without having the consent of the 

owner 186, 270 
Theft Act 1968 s. 12, problems with and fraudulently 

obtained consent throughout the Theft Acts 277 
Theft of separate articles by changing price label and by 

taking, whether single charge of theft bad for 

duplicity (Heaton v. Costello, N.C.) 605 


TRADE DESCRIPTIONS ACTS 
Advertisement of free gifts with every motor cycle 
purchased, whether gifts were services or facilities, 
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ST. LUKE’S HOSPITAL 
FOR THE CLERGY 


14 FITZROY SQUARE 
LONDON W1P 6AH 
01-388-4954 


Registered Charity No. 209236 
This hospital provides immediate, free treatment for 


clergy, their wives, widows and dependent children, theo- 


logical students preparing for the ministry, deaconesses, 
Anglican monks and nuns, missionaries from the Church 
overssas, and fulltime lay workers licensed by a Bishop. 


Although each parish in England and Wales is asked to 
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WITH A THOUGHT FOR ANIMALS. . . 


UFAW believes that all animals should be treated humanely, 
that kindness alone is not enough and that knowledge and 
understanding of their needs are essential for their proper 
welfare. 





make donation, 

eeuints mit iiiiiitiom = tt. (UFAW NEEDS DONATIONS AND LEGACIES 

If you wish your money to be spent with wisdom and 
knowledge on the prevention of pain and distress, please 


write to: 


Brochure available from The Rev. Peter Nicholson (General 
Secretary) 


UFAW 
(The Universities Federation for Animal Welfare) 
‘8 Hamilton Close, Big Potters Bar, Herts 





























Patron: H.M. Queen Elizabeth, The Queen Mother 
THE GARDENERS’ ROYAL BENEVOLENT SOCIETY 
President: H.R.H. Princess Alice, Duchess of Gloucester 


The Gardeners’ Royal Benevolent Society was founded over 140 years ago in order to assist amen | 
gardeners and their wives or widows. Over the years, the way in which assistance is given has changed, 
but the Society retains this original aim. 


Throughout its long history, the G.R.B.S. has been able to look after many who have created and 
cared for Britain’s most beautiful gardens. This is made possible by the generosity of those who 
take pleasure from the heritage which has been so lovingly nurtured. The G.R.B.S. is a charity 
and relies entirely on voluntary contributions. 


The Society helps in several ways: providing residential accommodation; distributing pensions 
and grants; assisting with clothing sl organising holidays. This not only benefits retired gardeners, 
market gardeners, nurserymen and seedsmen, but aiso their wives and widows. Cases can also be 
referred to the Royal Gardeners’ Orphan Fund when appropriate. 


For further information as to how your DONATION, CONVENANT OR BEQUEST will help us to 
help them please write or call at the address below. Personal callers may avail themselves of the 
wide range of items for sale in the Shop. A copy of our latest catalogue will be gira on request. 
THE GARDENERS’ ROYAL BENEVOLENT SOCIETY, Bridge House, 139 Kingston Road, 
Leatherhead, Surrey KT22 7NT Telephone: (0372) 373962. 
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Trade Descriptions Acts — continued 


s. 14 of the Trade Descriptions Act 1968 (Kinchin 
v. Ashton Park Scooters Ltd. N.C.) 459 


Facilities under the Trade Descriptions Act 1968, 


meaning of “facilities” 289 


False odometer charge, person concerned has several 


aliases, charging under name, subsequently found 
to be not one of the aliases, real name discovered, 
whether information out of time 272 


False statement in travel brochure, subsequent discovery 


of falsity, attempt to correct error, whether an 
offence under s. 14 of the Trade Descriptions Act 
1968 (Wings Ltd. v. Ellis, N.C.) 781 


Hallmarking, “‘supplying or offering to supply, an 


unhallmarked article”, decision in Chilvers 85 


Offer to refund purchase price if goods purchased 


cheaper elsewhere, whether statement reckless, 

whether statement one as to a service, s. 14 Trade 
Descriptions Act 1968 (Dixons Lid. v. Roberts, 

N.C.) 477 


Service, facilities and prices, meaning of, case law 


examined 406 


Services, accommodation and facilities, prescribing the 


limits under s. 14 484 


“Supply in the course of a trade or business”, meaning 


of, decision in Davies v. Sumner 72, 82, 84 


Trade Descriptions Act 1968, whether charge under 


s. 1(1) (a) of applying false trade description involved 
element of dishonesty, strict liability, motor car 
dealer supplying vehicle, mileometer altered by 

third party, whether charge should have been brought 


Trade Descriptions Acts — continued 


under s. 1(1)(b), applicability of statutory defence 
in s. 24, whether reasonable precautions taken (Alec 


Norman Garages Ltd. v. Phillips, N.C.) 717 


—, whether supply of motor vehicle by vehicle repairer 
a supply in the course of a trade or business, whether 
recorded mileage in M.O.T. certificate capable in law 
of being trade description, ss. 1 and 3(2) of the Trade 
Descriptions Act 1968 (Corfield v. Sevenways Garage 


Limited, N.C.) 621 


—, s. 14, whether statement in brochure misleading as 
to provision of amenities, whether magistrates had 
erred in applying wrong test to offending statement 


(Thomson Travel Ltd. v. Roberts, N.C.) 637 
Trade Union Act 1984, Royal Assent 540 


108, 126, 158, 206, 220 


Trespass, Criminal Trespass Bill 


Vv 


Victims, compensating the victim — again 251 


—, official policies to help the victims of crime in Europe 


WwW 


Wireless telegraphy, no T.V. licence, problems for 


prosecutors 627 


—, using apparatus without a licence, meaning of “‘use”’, 
whether necessary to prove that set was switched 
on, Wireless Telegraphy Act 1949, s. 1(1), (D(A 


Minor) v. Yates, N.C.) 363 












_ Maybe tomorrow 
_— will be more 
understanding 


a about epilepsy 


The very name “epile inspires 
rejection and fear in the min ve aomtehy 
tolerant people and _ apprehension in 
employers and friends alike. It is one of the 
most widely misunderstood conditions as 
well as bein ing the most common, affecting 
over 300,000 people in this country alone. 


Epilepsy is both unpredictable and 
BR no a asians especially in children. 


Modern medicine can completely control 
80% of the epilepsies but the job of education 
and advice remains the vital rehabilitation 
task to be carried out if people with epilepsy 
are to lead a useful life. 


The British Epilepsy Association exists 
to or education and training, —— 
tion and advice to D egy ss with epilepsy, 
Lo families, and general public. We 





provide children’s holidays, funds for 
research, and everything from assistance in 
obtaining insurance to advice on marriage 
and employment. 


The British Epilepsy Association is 
dependent on the general public for volun- 
tary donations and legacies to maintain its 
services for people with epilepsy through- 
out the country. 


For further details please write to: 


ACTION 
FOR 


EPILEPSY 
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f LG&YES College 


FOR TRAINING THE DISABLED FOR COMMERCE AND INDUSTRY. 





Patron: HER MAJESTY THE QUEEN 





Ability the most ignored aspect of i 
disABILITY , y 


St. Loye’s College provides residential training for over 270 disabled 
people each year. They come to us from all over the United Kingdom 
and after successfully completing one of some 20 technical or 
commercial courses, most are placed in open employment in direct 
competition with the able-bodied. The key to our success and the 
emergence of the College as a leader in this field has been our policy of 
continuous improvement so that our trainees match in all respects the 
high expectations of Commerce and Industry in an_ increasingly 
competitive market. Over the years our building programmes have 
reflected this. Our most urgent need now is to continue this work and 
to meet the increasing demand for equipment and technical machinery 
required for rodern training. 


This vital help can be given by means of: 


A Legacy An Annual Subscription 
A Covenanted Subscription A Donation 


The Chief Accountant, St. Loye’s College, Freepost, Exeter EX1 1AZ 
Registered Charity No. 235434 
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‘ really want 
a world 


wildlife? 


** More than 1000 vertebrate 
’ species and sub-species are 
4 threatened with extinction. 
Marwell tno Park - one of Britain's largest zoos — is a survival centre for 


wildlife species facing extinction at the hands of mankind. It provides the 
ideal environment in which to conserve and breed endangered animals. 


Donations are urgently required by the Marwell Preservation Trust Ltd. to 
help finance its continuous work in conservation, education and research. 
For details of the Trust’s general fund and deeds of covenant, please write 
or telephone. 
Charity Registration 
Number: 275433 









Marwell Zoo Park is open every 
day of the year from 10am. 


Marwell Preservation Trust Ltd.. Marwell Zoo Park 
Colden Common, Near Winchester, Hampshire. Tel. 0962 74 406 














SO MUCH STILL TO BE DONE 

for the hundreds of elderly people from all parts of 
the country — lonely, living in distressing circum- 
stances — who are waiting and hoping that we can 
accommodate them soon in self-contained flatlets of 
their own. 


Time for them is running out fast! 

We have the skill, experience and desire to provide 
still more self-contained flatlets, where the elderly 
can live independent, secure and comfortable lives. 


But tomorrow may be too late. We need your help now. 
Only the unceasing flow of legacies, gifts and cov- 
enants will enable us to continue to provide this vital 
housing need. 


PLEASE REMEMBER US AND THE 
ELDERLY IN YOUR WILL 


The Secretary (J.P.), 

FELLOWSHIP HOUSES TRUST, 
Clock House, Byfleet, 

Weybridge, Surrey. 

Telephone: Byfleet 43172 





Reg. Charity No:— 205786 
Reg. Housing Association No. L.1821 
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WORLD SOCIETY 
FOR THE 
PROTECTION OF ANIMALS 


106 Jermyn Street 
London, SW1LY 6EE 


PLEASE REMEMBER US 
WHEN ADVISING YOUR CLIENTS 


W.S.P.A. exists to promote the welfare of animals in 
any part of the world. Humane transportation and 
slaughter, whaling, sealing, pollution and conservation 
are only some of the international problems which 
W.S.P.A. seeks to solve by co-operation with local 
organizations and representations at government 
level. W.S.P.A. has consultative status with United 
Nations and other inter-governmental bodies and is 
the only international animal welfare organization 
with trained staff ready to assist with any problem 
and organize relief in disaster areas. 


W.S.P.A. (BRITISH SECTION) is a registered charity 
and needs legacies to maintain this vital work. 














WINGED FELLOWSHIP 
TRUST 


NEED YOUR HELP 





to provide holidays for severely physically disabled 
people. 


We are looking for 











DONATIONS 
COVENANTS 
LEGACIES 





to give those less fortunate the care and attention 
they need and the chance of a real holiday. 


Winged Fellowship Trust * 
2nd floor, 64/66 Oxford Street 
London WIN 9FF 

Tel: 01 636 5886 
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and thousands of other infants, children and young 
adults who suffer from Cystic Fibrosis in the U.K. today 


Cystic Fibrosis (CF) is a life-threatening disease seriously affecting the lungs and digestive systems 
of thousands of children in this country, from birth onwards. 

One in 20 people carry the recessive gene of Cystic Fibrosis and the marriage of two carriers may 
produce one or more children with the disease. 

A generation ago CF was fatal in most cases in childhood but now with early diagnosis and careful 
management some children are emerging into adult life with reasonably good health, but CF is still not 
curable and they remain at risk and many still die in childhood. 

The Cystic Fibrosis Research Trust was founded in 1964 and today is financing 41 major research 
projects at various hospitals and universities to seek a complete cure. Progress is certainly being 
made and already those who suffer with CF are benefitting from much of this work, particularly through 
improvements in treatment, whilst new methods of detecting the disease have led to earlier diagnosis. 


The Trust has also established a network of over 200 branches and support groups throughout the U.K. 
which offers help and advice to parents of 
C.F. children and young people. 


Cystic Fibrosis Research Trust, Alexandra House, 
5 Blyth Road, Bromley, Kent, BR1 3RS. 
Telephone: 01-464 7211 


Patron: H.R.H. Princess Alexandra, the Hon. Mrs. Angus Ogilvy 


Cystic Fibrosis 
needs a little 
understanding 
and a great 
deal of help 
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ANIMAL DEFENCE SOCIETY LTD. 
ANIMAL DEFENCE TRUST (reg. Charity No. 263095) 


‘Photo: Ruth R. Murray 
‘HELP THOSE WHO CANNOT HELP THEMSELVES’ 


Field Study Centre 
Wildlife Sanctury, Laughter Hole Farm 
Ferne, Nr. Shaftesbury Postbridge 
Dorset. Yelverton, Devon 


Tel: Tavistock 88265 


The object of both the Animal Defence Society and the 
Animal Defence Trust is to protect animals from cruelty and 
suffering and to promote humane behaviour towards animals, 


The Trust’s Rescue and Rehoming Schemes help the injured 
and unwanted and take into care wild and domestic animals 
in need. Two sanctuaries are maintained for wildlife rescue, 
care and rehabilitation. 


YOUR SUPPORT is constantly needed to extend the work of the 
ANIMAL DEFENCE SOCIETY/TRUST 


Please.send a donation to the Animal Defence Society Ltd., and remember the Animal Defence Trust when 
discussing charitable bequests. 




















Childrens Country Holidays Fund 


Founded in 1884, the C.C.H.F. every year sends 
some 3,500 disadvantaged London children to the 
country or seaside for a fortnight’s holiday. 


- For these children, the holidays, either with a Country 


Hostess or at a holiday camp, open the window on a 
whole new world and way of life. 


The C.C.H.F. is entirely supported by voluntary 
contributions, and with your generosity and help we 
cannot fail to continue to provide happy holidays 
for disadvantaged children. 


Please write to:— 


The General Secretary, C.C.H.F., 
1 York Street, Baker Street, 
London W1H 1PZ 














ee 


YOU CAN 


=| 


HELP 


Family failure dces mean distress — it can mean 
mental breakdown, loneliness, despair and result in 
crime. It also destroys the family as an essential unit 
in Society. 


Your gift will not only help to hold together a 
family in crisis; it will be a genuine contribution to 
Society — and Society is all of us. 


We help with the general relief of poverty, sick- 


ness, distress, convalescence, including the elderly and 
children. If you wish, your donation can be used to 
give direct help. 


Please send to the Director, FAMILY WELFARE 
ASSOCIATION, 501 Kingsland Road, London E8 
4AU. Telephone: 01-254 6251 Registered Charity 
No. 264713 
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The Muscular Dystrophy Group 
could never be described as a 
bottomless pit. 

Our raison d’étre is the elimina- 
tion of a tragic disease. 

Send for our annual report. 

It shows how most of the money we 
receive goes directly into medical 
research. 

When Muscular Dystrophy: 
ceases to exist so will our charity. 

That day can only be getting 
closer. Help make it yesterday. 


MUSCULAR DYSTROPHY. 
BE PART OF THE CURE. 


MUSCULAR DYSTROPHY GROUP OF GREAT BRITAIN AND N. IRELAND. 


DEPT. JP, 35 MACAULAY ROAD, LONDON SW4 OQpPp 
Reg. Charity No, 205395 








r | . 
Where there’ a will, J 
there's a way... 
.. tohelp whores b= ma re a a mea ae ot mh 
The Crusade of Rescue provides: 


@ Child Care and Residential Services. 
® Unit for physically and mentally 
handi children 


@ Community and Social Work Services. 
@ Hostel for Teenage Boys. 


Administrator: 
Reverend J. McDonald. 






together. 
@ Adoption and Fostering Services. 
@ Help for Single, Unsupported Mothers. 

















NIGHTINGALE HOUSE 
(Home for Aged Jews) 


105 Nightingale Lane 
London SW 12 8NB 


The largest Jewish Home for old people in the 
country. 


430 old people cared for in a wonderfully 
equipped Home. Every facility provided. 
Medical staff — Physiotherapy — occupational 
Therapy — Friendship Club — Social Acti- 
vities. 


Funds urgently required to maintain all 
facilities. 


Birchlands unit for 57 physically infirm resi- 
dents now open at a cost of 1.8 million 
pounds. 


Write for Annual Report 
to above address 


Reg. Charity No. 207316 
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Barry Rose Pulolishers 


Little London, Chichester, West Sussex Telephone: (0243) 783637 





2 ADVOCACY FOR THE ADVOCATE 2 


The name and talents of Eric Crowther will be familiar to all subscribers to the Justice of the Peace. 
It will therefore come as no surprise that these series of articles on advocacy have been commissioned by 
Barry Rose as the basis for Mr. Crowther’s book ‘Advocacy for the Advocate’. The articles have since been 


updated, collated and extensively supplemented to produce an excellent exposition of this ever intriguing 
art. 


Rt. Hon. Lord Justice Scarman wrote this of ‘Advocacy for the Advocate’: 
“This is a most refreshing book. It is full of entertainment as well as wisdom. The human face (warts and 
all) of the law in action is revealed to us by one who loves it. But our author is not content mezely to enter- 


tain. It has a serious purpose by telling the truth of what happens in court he is concerned to improve the 
quality of advocacy.” 


EXCERPTS FROM ‘ADVOCACY FOR THE ADVOCATE’ 


Speeches 


Sir Roland Burrows, K.C., who said: “‘A speech should be like a lady’s dress: short enough to be interest- 
ing, but long enough to cover the subject matter.” 


Client’s Assets 
Often your client’s good character, even in a motoring case, is one of the greatest assets you have. ‘Good 
name in man or woman, good my lord, is the immediate pivot of our souls.’ Why neglect to make it sparkle. 


Costs Nothing 
Defendants in person have on occasions addressed me as ‘Your Majesty’, ‘Your Grace’ and ‘Your Wor- 


shipful Highness’ on the principal as one Irish defendant observed to me, that politeness costs nothing and 
the future is uncertain. 


Preparation |. 

Rose Heilbron, Q.C., was one of the greatest advocates in the North of England. Her practice was to 
draw a chart for her cross examination: if the witness answers ‘Yes’ to my first question I will proceed 
along this line, and if ‘No’ I will go in this direction; so that her overnight notes looked like a genealogical 
tree. Thus she would be prepared for anything. 


Three Questions Rule 


However, I did apply this three questions rule wuenever I was prosecuting in careless driving cases. And 
if I thought that I needed to ask more than three questions of the defendant driver, I usually felt that the 
case deserved to be lost ..... 


The Rivals 

Praise for his old rival after the latter’s spectacular success in the Mancini case. This is what Sir Patrick 
Hastings said: “If it should ever be my lot to cut up a lady and put her body in an unwanted suitcase, I 
should unhesitatingly place my future in Norman Birkett’s hands. He would convince the jury that (a) I 
was not there; (b) I had not cut up the body; and (c) If I had done so, she thoroughly deserved it”. 








Available from Barry Rose Publishers Ltd., Hardback £12.50 
Little London, Chichester, 
= West Sussex, PO19 1PG. = 
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Justice of the Peace Ltd 


BOUND VOLUME SERVICE 


This service is in addition to the binding service so many Subscribers use annually and is not a substitute for it. 


Currently, Subscribers return their weekly parts to our Binding Department at Oxford on receipt of the ‘call-in’ notice attached 
to this Index. The problems this may involve are well-known to us, but this service will continue. 


The BOUND VOLUME SERVICE should you take advantage of it, would mean that no longer would it be necessary for Sub- 
scribers to return the weekly issues to us, but that, on receipt of their standing order (Order Form below), bound volumes would be 


sent as soon as the volume (with the publication of the Index) is completed, and the binding operation finished, without any 
further effort or action on your part. 


In addition the advantages of the service are many: 

Subscribers would not have to collect and arrange for the despatch of their weekly issues; you would never therefore be without 
your copy of last year’s volume of the J.P.; although we have always been mindful of the “binding time”’, in that it may take at the 
most, up to 12 weeks before your volume is returned to you, it is unlikely that this time can be reduced and in the future more 
likely to increase; while enormous and extreme care is taken to return to the sender the same volume sent in, and this is normally 


the case, should you have marked up your parts in some way this would be lost to you if, in extreme circumstances, an incorrect 
volume was returned to you or that it was lost in transit. 


YOU RECEIVE YOUR BOUND VOLUME MUCH EARLIER IN THE YEAR in that preparation for its production would be 


well ahead during the previous few months and, as soon as the Index became available, its completion and despatch to you would 
be made automatically. 


Your existing volume can be forwarded, at your convenience, for separate binding at a time to suit yourself, and can subse- 
quently be used in another office if you should so decide. 


If you subscribe to “THE J.P. REPORTS” and/or “THE WEEKLY LAW DIGEST” you will be pleased to know that the BOUND 
VOLUME SERVICE is extended to include these two publications. 


Details of the cost of the BOUND VOLUME SERVICE for 1985 (which is in addition to your present annual subscription) 


Earlier volumes, going back to Vol. 1, (1837), are available for the most part from stock for subscribers wishing to complete 
their sets. 


ORDER FORM 
Please supply BOUND VOLUMES, early in 1985, as follows, and annually until countermanded. 
Half Calfskin Blue Buckram 


JUSTICE OF THE PEACE 
(Vol. 148, 1984) . .. Vol(s) @ £65.00 . .. vol(s) @ £60.00 


j.P. & L.G.R. REPORTS 


(Vol. 148, 1984) ...vol(s) @ £60.00 ... Vol(s) @ £55.00 


WEEKLY LAW DIGEST 
(Vol. 148, 1984) ...Vvol(s) @ £45.00 





... Vol(s) @ £37.00 
FACSIMILE VOLUME 
(Vol. 1, 1837) ... Vol(s) @ £55.00 bound in Half Calfskin 


I/we enclose remittance of 
(All volumes will be despatched post/carriage free) 


(BLOCK LETTERS PLEASE) 


Address 











BOOKBINDING ORDER FORM 


Subscribers wishing to have their volumes bound should send them to our 
Bookbinding Department at 28 St. Michael’s Street, Oxford (parcel label below). 


TRG OIUEIS cisisciccisecincscsicince volume(s) for binding as indicated below: 

J.P. NEWSPAPER per volume 
po PST eT ee ee eee @ £25.75 
IED ie 66.5% check Ke diees aes ees ees @ £19.00 
aia. are @ Voie. a & @- ob al Ore Gere a ece anes @ £18.25 
Royal Blue Buckram (standard) ..........eeeeeee0% @ £16.00 

J.P. REPORTS ; 

OI, fas oo etn F 410-0 es eee eee @ £23.50 
ROG re ee @ £18.00 
I SR Arald 6 do Ws 6.06 6 aoe S06 se oe OLS Hie @ £16.00 
Royal Blue Buckram (standard) .........22eeeee00- @ £15.50 

WEEKLY LAW DIGEST 
Be CRN MIs oe, Heres cc cecsoeees @ £23.50 
RO COE Os Pee ee @ £18.00 
I re Wise adie. 6s: ace a ola ees aed 316 lp CeLeke @ £16.00 
Royal Blue Buckram (standard) ..........2eeee0008 @ £15.50 


(It will speed delivery of bound volumes if Subscribers would kindly arrange 
issues in correct sequence before sending them to the Bookbinding Department). 


Name 





Address 











Date 








To: 


JUSTICE OF THE PEACE 
Bookbinding Department 
28 St. Michael’s Street 
OXFORD, OX1i 
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On succeeding pages are to be found a number 
of charities for whom your support 
is earnestly solicited 





CHARITIES ADVERTISING 





Animal Defence Society Trust Marwell Preservation Trust 
British Epilepsy Association Mental After-care Association 


Camphill Village Trust Metropolitan Police Combined 
Benevolent Fund 
Crusade of Rescue 
Reed’s School 
Cruse 
R.S.P.C.A. (Mount Noddy) 
Family Welfare Association 
St. Loye’s College 
Fellowship Houses Trust 


St. Luke’s Hospital for Clergy 
Gardeners’ Royal Benevolent 


Society Universities Federation for 
House of Hospitality Animal Welfare 
Marie Curie Memorial World Society for the Pro- 
Foundation tection of Animals 
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Consumer Law: Graham Stephenson, LLM, Solicitor 
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Juvenile Court: Julian Bowden, Barrister 

Licensing Law: N.A. McKittrick, LLB, Solicitor 

Local Government: Ian McLeod, LLB, BA, Solicitor 

Road Traffic: Stephen Day, MA, Barrister 
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LITTLE LONDON, CHICHESTER, SUSSEX 
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QUESTIONS AND ANSWERS 
FROM THE 
JUSTICE OF THE PEACE 


1967 — 1982 


Editors 
Brian Harris, O.B.E., Q.C., LL.B. 
Clerk to the Justices, Poole and Editor of the Justice of the Peace 


covering the years 1967 — 1976 


and 
J.B. Burwood, Solicitor 
Clerk to the Justices, Blyth Valley, Morpeth Ward and Wansbeck 


covering the years 1977 — 1982 
and revised for publication in 1984 by Bryan D. Gibson, B.A., Barrister, 
Clerk to the Justices, Basingstoke 


In 1838, the first of the Practical Points was published in the Justice of the Peace; Practitioners, the 
Police Service, and Clerks to Justices have been submitting queries ever since. 


In 1902, the first collection of Practical Points covering the years 1877 - 1896, was published as a 
separate volume. F.ver since, periodically, the Publishers have published volumes, and the last (Volume [X in 
the series) was published in 1968. Thus, it is now some 16 years since the last volume appeared. Because of 
the great many Practical Points worthy of inclusion in the Justice of the Peace, appeared since then, plans 
are now at an advanced stage to publish these in collected form for the years 1967 — 1982. It is known that 
the amount of jal to be published is very extensive, but it is not yet known whether it will be prac- 
ticable to publish in one volume, or whether — as seems at this stage more likely — to publish in two 
volumes. The book(s) should be available soon the work of revision proving heavier than had been 
anticipated, but that work is now completed and the production process started. 
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| LOVES S College 


FOR TRAINING THE DISABLED FOR COMMERCE AND INDUSTRY. 





Patron: HER MAJESTY THE Queen 





Ability the most ignored aspect of 
Ww disABILITY & 
ps * alll 


St. Loye’s College provides residential training for over 270 disabled 
people each year. They come to us from all over the United Kingdom 
and after successfully completing one of some 20 technical or 
commercial courses, most are placed in open employment in direct 
competition with the able-bodied. The key to our success and the 
emergence of the College as a leader in this field has been our policy of 
continuous improvement so that our trainees match in all respects the 
high expectations of Commerce and Industry in an_ increasingly 
competitive market. Over the years our building programmes have 
reflected this. Our most urgent need now is to continue this work and 
to meet the increasing demand for equipment and technicai machinery 
required for rrodern training. 


This vital help can be given by means of: 


A Legacy An Annual Subscription 
A Covenanted Subscription A Donation 


The Chief Accountant, St. Loye’s College, Freepost, Exeter EX1 1AZ 
Registered Charity No. 235434 























HOUSE OF HOSPITALITY LTD. 
( Interdenominational ) 
NEEDS YOUR GOODWILL 


and ‘‘House of Hospitality’’ means care for this 
elderly lady and other people like her. She is a 
patient at Mother Garson’s Geriatric Nursing 
Unit at Holy Cross Priory, where 24 sick and 
handicapped elderly men and women are cared 
for by a first-class nursing staff. In addition to 
this, over 300 old people are cared for in residential 
and sheltered accommodation. 


In India, Sisters and helpers of all denominations 
work together for the destitute of every age at their 
Clinic, Hospital and Home for the aged. 

The Sisters give dedicated service at minimum 
cost and are d dent on voluntary contributions 
to continue and extend their work. 


YOUR DONATION OR BEQUEST 
could mean more HOSPITALITY for those in need. 


Please tod 
HOUSE OF HOSPITALITY LTD., 
Holy Cross Priory, Cross - in - Hand, 
Heathfield, East Sussex. BN21 OTS 















*- really want 
, .aworld 
without 
wildlife? 
**- More than 1000 vertebrate 
,, Species and sub-species are 
e threatened with extinction. 
Marwell Zoo Park — one of Britain's largest zoos - 1s a survival centre for 
penne menos 2 nerapw entra gam tdn g 
ee aes to 


. education and research 
For details of the Trust's general fund and deeds of covenant. please wnte 
ort 





Charity Rey:stration 
Number 


Marwell Zoo Park is open every 
275433 


day of the year trom 10am 


Marwell Preservation Trust Ltd.. Marwell Zoo Park 
Coiden Common. Near Winchester. Hampsture. Te! 0962 74 406 





ST. LUKE’S HOSPITAL 
FOR THE CLERGY 


14 FITZROY SQUARE 
LONDON W1P GAH 
01388-4954 



































Camphill { Wheretheresawill, | 
Tae: there's away... 





Senices Administrator 
© Unit tor physicality and mentoily Reverend J McDonaid. 





— Working — with mentally 
handicapped adul: 


— Seven centres nationwide providing a 
unique setting for living and working 
together. 








— To find out more about us, before 
you decide on a legacy, covenant or 
donation. 

Please write os further details to: 


Camphill Vi Village Trust, ~*~ 
Delrow House, 

Aldenham, Watford, Herts 3 
9DJ. 

















IN ITS SILVER JUBILEE YEAR 1984 


CONTINUES ITS CARE FOR 
WIDOWS, WIDOWERS and their CHILDREN 


through counselling, advice and opportunities for social contact 


CHEESES the National Organisation for the Widowed and their Children, 
Cruse House, 126 Sheen Road, Richmond, Surrey TW9 1UR. 


Patron: H.M. The Queen 






























































































































































































































== = | 
= PE, “Ay, 500 2 
= ‘ Of the } 
= j thor : 
= Marieg 
— 4t Tie 
—" ‘duty 


FOR THE WELFARE OF THOSE WITH CANCER 


An independent organisation These include, within the United Kingdom, 


* : eleven residential Nursing Homes, nationwide 
supported by voluntary contributions, Home Nurses, Welfare Needs in kind, an Enquiry 


interest-free loans and bequests. and Counselling Bureau together with a Research 

i — Institute and Education programme contributing 
ous Srey Claes needs y Po a to the understanding of the cancer problem. 
to the extent of nearly £10 million Will you please help? 
annually simply to maintain, for If you require further details or 
those in need, its vital humanitarian rasan tt adie ue 
services. Secretary at:- 

The Marie Curie. 
Memorial Foundation 


28 Belgrave Square, LONDON SWIX 8QG. Tel: 01-235 3325 


PATRON: Her Majesty Queen Elizabeth The Queen Mother 











INDEX 


INDEX TO 


769 


JUSTICE OF THE PEACE REPORTS 


1984 


NAMES OF CASES 


A 
Anderton v. Burnside; R. v. Morris (Consolidated Appeals) 
Allen and Others v. Ireland 
Ashton Park Scooters Ltd.; Kinchin v. 
Attorney General’s Reference (No. 1 of 1982) 
Ayres; R. v. 


B 
Baker v. West Sussex Justices 
Ball; Moore v. 
Bell; R. v. 
Benfell Farm Produce Ltd. v. Surrey County Council 
Bentley v. Chief Constable of Northumbria 
Birmingham District Council; N (A Minor) v. 
Bird v. Bird and Others 
Bland (J.C.); Lewin (B.R.) v. 
Blithing; R. v. 
Boothby; Universal Salvage Ltd. and Robinson v. 
Bournemouth Crown Court, ex parte Weight; R. v. 
Brazil v. Chief Constable of Surrey 
Brigg Justices, ex parte Lynch; R. v. 
Bromley Justices, ex parte Haymills (Contractors) Ltd.; R. v. 
Bromley Licensing Justices, ex parte Bromley Licensed 
Victuallers Association; R. v. 
Broom v. Crowther 
Burnside; Anderton v. 
Buxton v. Chief Constable of Northumbria 


Cc 
Calder Justices; Slater v. 
Camberwell Green Magistrates’ Court, ex parte Ibrahim; R. v. 
Cambridge Justices, ex parte Fraser; R. v. 
Cavendish Woodhouse Ltd. v. Manley 
Central Criminal Court, ex parte Boulding; R. v. 
Challes; Hughes v. 
Chard; R. v. 
Chester Justices, ex parte Holland; R. v. 
Chief Constable of Northumbria; Bentley v. 


545 
540 
115 
458 


129 
425 
524 

90 
266 
700 
641 

69 
243 
$47 
335 

22 
214 
363 


496 
592 


274 
400 
720 
299 
174 
170 
465 
257 
266 





770 INDEX 


Chief Constable of Northumbria; Buxton v. 9 
Chief Constable of Surrey; Brazil v. 22 
Chief Metropolitan. Magistrate (The), ex parte The Government 

of Denmark; The Queen.v. 551 
Chilvers (C.A.) v. Rayner (A J.) 50 
Clark v. Price 55 
Clarke; Lancashire County Council v. 656 
Clerk to the Lancaster Justices (The), ex parte Hill; R. v. 63 
Clerkenwell Magistrates’ Court, ex parte Director of 

Public Prosecution; R. v. 39 
Cockley; R. v. 663 
Coles v. Underwood 178 
Collins v. Wilcock 692 
Commissioner of the Police for the Metropolis v. Wilson; 

R. v. Jenkins and Jenkins (Consolidated Appeals) 435 
Conlan v. Oxford 97 
Corfield v. Sevenways Garage Ltd. 648 
Costello; Heaton v. 688 
Courtie; R. v. 502 
Cox; Lewis v. 601 
Creitzman; Tower Hamlets London Borough Council v. 630 
Creswick ; Ragsdale v. 564 
Crowther; Broom v. 592 

D 
D (A Minor) v. Yates 455 
Dannenberg v. Secretary of State for Home Affairs 321 
Darch v. Weight 588 
Davies {J.B.) v. Sumner (G.) 134 
Delgado; R. v. 431 
Derby Magistrates’ Court, ex parte Brooks; R. v. 609 
Dixons Ltd. v. Roberts 513 
Dudley Justices, ex parte Gillard; R. v. 577 
Duffell; Gardner v. 481 
Dunnington; R. v. 316 
E 
Ellis; Hills v. 379 
Ellis; Wings Ltd. v. 183 
Epsom Justices, ex parte Gibbons; R. v. 78 
F 
Fawcett v. Tebb 303 
Fontana and Another; Wandsworth Borough Council v. 196 
Foster; R. v. 747 
Freeman v. Swatridge and Swatridge 619 
G 
Gaimster v. Marlow 624 
Gardner v. Duffell 481 


Gardner Merchant, Ltd.; Neville v. 238 











INDEX 


Greensmith; R. v. 
Guildhall Justices and Carson-Selman, ex parte 
Director of Public Prosecutions; R. v. 


Guildhall Justices and Director of Public Prosecutions, 


ex parte Carson-Selman, Knight and Pimm; R. v. 


H 
Harding; R. v. 
Hardy and Others; K Shoe Shops Ltd. and Orhan v. 
Harman and Others; R. v. 
Harris, Re 
Hay; R.v. 
Heaton v. Costello 
Heston-Francois; R. v. 
Hicks; Newell and Taylor v. 
Hicks v. Walker and Frank Reynolds Ltd. and Others 
Highbury Corner Magistrates’ Court, 
ex parte Boyce and Others; R. v. 
Hills v. Ellis 
Hodgkiss v. Hodgkiss and Walker 
Hodgkiss and Walker; Hodgkiss v. 
Horrix v. Malam 
Hughes v. Challes 
Huntingdon District Council, ex parte Cowan and 
Lingwood; R. v. 


I 
Ireland; Allen and Others v. 
Investors in Industry Commercial Properties Ltd. v. 
Norwich City Council 


J 
Jenkins v. Lombard North Central P.L.C. 
Jenkins and Jenkins; R. v. 


K 
K; R.v. 
K Shoe Shops Ltd. and Others v. Hardy and Others 
Kinchin v. Ashton Park Scooters Ltd. 
Kirklees Metropolitan District Council; 
Wickes Building Supplies Ltd. v. 


L 
Lancashire County Council v. Clarke 
Lanham v. Rickwood 
Lewin (B.R.) v. Bland (J.C.) 
Lewin v. Rothersthorpe Road Garage Ltd. 
Lewis v. Cox 
Lewis; R. v. 
Lewis and Lewis v. Roger; Gardner v. Duffell 
Lock v. Rank Leisure, Ltd. 


270 
385 


392 


595 

58 
289 
584 
138 
688 
353 
308 
636 


420 
379 
417 
417 

30 
170 


367 


545 
726 


656 
737 

69 

87 
601 
$29 
481 
340 





bard Central P.L.C.; Jenkins v. 
coatien “ama of Tower Hamlets v. Manzoni and Walder 


Mc 


McGlinchey; R. v. 
McGrath v. Vipas 


M 
M.F.1. Furniture Centre Ltd.; West Yorkshire Metropolitan 
County Council v. 
Maher, Barclay, Russell and Sinclaire; R. v. 
Malam; Horrix v. 
Manley; Cavendish Woodhouse Ltd. v. 
Manzoni and Walder; London Borough of Tower Hamlets v. 
Marlow; Gaimster v. 
Marlow Justices, ex parte O'Sullivan; R. v. 
Moore v. Ball 
Morris; R. v. 
Musker; Over v. 


N 
N (A Minor) v. Birmingham District Council 
Neville v. Gardner Merchant, Ltd. 
Newbury Justices, ex parte Du Pont and Others; R. v. 
Newell and Taylor v. Hicks 
Norman (Alec) Garages, Ltd. v. Phillips 
Norwich City Council; Investors in Industry Commercial 
Properties Ltd. v. 


Oo 
Over v. Musker 
Oxford; Conlan v. 


Patterson v. Walcott 

Peacock v. Peacock 

Phillips; Alec Norman Garages Ltd. v. 
Pollard; R. v. 

Price; Clark v. 


Q 
The Queen v. The Chief Metropolitan Magistrate, 
ex parte The Government of Denmark 


R. v. Ayres 

— v. Bell 

— v. Blithing 

— v. Bournemouth Crown Court, ex parte Weight 





— v. Brigg Justices, ex parte Lynch 

— v. Bromley Justices, ex parte Haymills (Contractors) Ltd. 

— v. Bromley Licensing Justices, ex parte Bromley Licensed 
Victuallers Association 

— v. Camberwell Green Magistrates’ Court, ex parte Ibrahim 

— v. Cambridge Justices, ex parte Fraser 

— v. Central Criminal Court, ex parte Boulding 

— v. Chard 

— v. Chester Justices, ex parte Holland 

— v. Clerkenwell Magistrates’ Court, ex parte Director of 
Public Prosecutions 

— v. The Clerk to the Lancaster Justices, ex parte Hill 

— v. Cockley 

— v. Courtie 

— v. Delgado 

— v. Derby Magistrates’ Court, ex parte Brooks 

— v. Dudley Justices, ex parte Gillard 

— v. Dunnington 

— v. Epsom Justices, ex parte Gibbons 

— v. Foster 

— v. Greensmith 

— v. Guildhall Justices and Carson-Selman, ex parte 
Director of Public Prosecutions 

— v. Guildhall Justices and Director of Public Prosecutions, 
ex parte Carson-Selman, Knight and Pimm 

— v. Harding 

— v. Harman and Others 

— v. Hay 

— v. Heston-Francois 

— v. Highbury Corner Magistrates’ Court, ex parte Boyce and Others 

— v. Huntingdon District Council, ex parte Cowan and Lingwood 

— v. Jenkins and Jenkins 

—v.K 

— v. Lewis 

— v. Maher, Barclay, Russell and Sinclaire 

— v. Marlow Justices, ex parte O’Sullivan 

— v. McGlinchey 

— v. Morris. 

— v. Newbury Justices, ex parte Du Pont and Others 

— v. Pollard 

— v. Reigate Justices, ex parte Counsell 

— v. Roberts 

— v. Russell 

— v. Scott 

— v. Seymour 

— v. Sheffield Crown Court, ex parte Mecca Leisure Ltd. 

— v. Simpson 

— v. Smith 

— v. Snaresbrook Crown Court and Others, ex parte 
Commissioner of Police of the Metropolis 

— v. South Tameside Magistrates’ Court, ex parte Rowland 





— v. Stockport Magistrates’ Court, ex parte Cooper 
— v. Sullivan 

— vy. Swindon Crown Court, ex parte Singh 
— v. Taaffe 

— v. Terry 

— v. Tweedie 

— v. Warwick Crown Court, ex parte Smalley 
— v. Watts 

— v. Weekes 

— v. West London Stipenidary Magistrate, ex parte Anderson 
— v. Williams 

—v. Young 

Ragsdale v. Creswick 

Rank Leisure, Ltd.; Lock v. 

Ravenhill and Another; Simmons v. 

Rayan, Dr. AS., Re 

Re Harris 

In Re Weight 

Re Dr. AS. Rayan 

Rayner (A,J.); Chilvers (C.A.) v. 

Redbridge Justices; Welch v. 

Reigate Justices, ex parte Counsell; R. v. 
Rickwood; Lanham v. 

Roberts; Dixons Ltd. v. 

Roberts; R. v. 

Roberts v. Sanghera 

Roberts; Thomson Travel Ltd. v. 

Roger; Lewis and Lewis v. 

Rothersthorpe Road Garage Ltd.; Lewin v. 
Russell; R. v. 


Sanghera; Roberts v. 

Scott; R. v. 

Secretary of State for Home Affairs; Dannenberg v. 

Sevenways Garage Ltd.; Corfield v. 

Seymour; R. v. 

Shah v. Swallow 

Sheffield Crown Court, ex parte Mecca Leisure Ltd.; R. v. 

Simmons v. Ravenhill and Another 

Simpson; R. v. 

Slater v. Calder Justices 

Smith; R. v. 

Snaresbrook Crown Court and Others, ex parte Commissioner 
of Police of the Metropolis; R. v. 

South Tameside Magistrates’ Court, ex parte Rowland; R. v. 

Stockport Magistrates’ Court, ex parte Cooper; R. v. 

Sullivan; R. v. 

Sumner (G.); Davies (J.B.) v. 

Surrey County Council; Benfell Farm Produce Ltd. v. 

Swallow; Shah v. 


261 
207 
221 
151,510 
613 
716 
708 
156 
118 
683 
375 
492 
564 
340 
109 
569 
584 
673 
569 
50 
474 
193 
737 
513 
14 
428 
666 
481 
87 
765 


428 
731 
$21 
648 
530 
100 
225 
109 
33 
274 
215 


449 
202 
261 
207 
134 

90 
100 





eCeohn re NO CO Om OF © ¢ 


Swatridge and Swatridge; Freeman v. 
Swindon Crown Court, ex parte Singh; R. v. 


T 
Taaffe; R. v. 
Taylor and Another; Newell v. 
Tebb; Fawcett v. 
Terry; R. v. 
Thomson Travel Ltd. v. Roberts 
Tilmouth v. Tilmouth 
Tower Hamlets London Borough Council v. Creitzman 
Tweedie; R. v. 


U 
Underwood; Coles v. 
Universal Salvage Ltd. and Robinson v. Boothby 


Vv 
Vipas; McGrath v. 


Ww 
Walcott; Patterson v. 
Walker and Frank Reynolds Ltd. and Others; Hicks v. 
Wandsworth Borough Council v. Fontana and Another 
Warwick Crown Court, ex parte Smalley; R. v. 
Watts; R. v. 
Weekes; R. v. 
Weight; Darch v.- 
Weight; In Re 
Welch v. Redbridge Justices 
West London Stipendiary Magistrate, ex parte Anderson; R. v. 
West Sussex Justices; Baker v. 
West Yorkshire Metropolitan County Council v. 
M.F 1. Furniture Centre Ltd. 
Wickes Buildings Supplies Ltd. v. Kirklees Metropolitan 
District Council 
Wilcock; Collins v. 
Williams; R. v. 
Wilson; Commissioner of the Police for the Metropolis v. 
Wings Limited v. Ellis 


¥ 
Yates; D (A Minor) v. 
Young; R. v. 


619 
221 


151,510 
308 
303 
613 
666 
705 
630 
716 


178 
347 


405 








776 





INDEX 


SUBJECT MATTER COVERED IN THIS INDEX 


Betting, Gaming and Lotteries 
Children and Young Persons 
Consumer Protection 
Coroners 

Costs 


Criminal Law see also “Costs”; ““Magistrates’’; ‘“‘Police’’; 
“Road Traffic Acts’’; “Theft”) 


Dangerous Drugs 


Evidence (see also “Criminal Law”’; “Magistrates”; 
“Road Traffic Acts’’) 


Hallmarking 
Husband and Wife (see also ““Magistrates”) 
Licensing 


Magistrates (see also ‘‘Costs”; “Criminal Law”; 
“Police”; “Road Traffic Acts”; “‘Theft’’) 


Mock Auctions 

Noise Pollution 

Police 

Rating and Valuation 

Road Traffic Acts 

Shops 

Theft 

Town and Country Planning 
Trade Description Acts 


Wireless Telegraphy 


777 
778 
778 
782 
783 


785 
815 


819 
820 
820 
823 


828 
845 
846 
847 
850 
851 
858 
860 
861 
861 
870 


INDEX 


ANALYTICAL INDEX TO CASES 


BETTING, GAMING AND LOTTERIES 


Gaming — playing of bingo at premises which were unlicensed — 
organized for club members only, who had won local heats — 
application of s.40 of the Gaming Act 1968 (as amended) — 
liability to prosecution under s. 8 of the Gaming Act 1968. 


Rank Leisure Ltd. owned and managed a national Bingo club under the title 
“The Top Rank Club”, which had more than 25 members and was not of a 
temporary character. It had 68 premises in England and Wales and the playing of 
bingo was one of the activities of the club. Early in 1982 in addition to the usual 
activities of the club a special game of bingo was organized, known as “The 
Bonanza Game”. In Marchand April 1982 in each of the local Top Rank premises 
a special game was played during each session. Any member of the club wishing to 
take part in this special game had to pay the sum of ISp which represented 10p 
stake money plus 5p participation fee in the Bonanza game. The winner of the local 
heat of the special game received prize money plus a series of vouchers relating to 
the Bonanza Regional Final. The vouchers enabled the winner, inter alia, to 
participate in the game of bingo at the Regional Final. The Southern Regional 
Final was held in June 1982 at the Wembley Conference Centre, private premises 
which were not licensed under Part II of the Gaming Act 1968. The winners of the 
local heats attended. produced their vouchers and a Top Rank membership card. 
No money changed hands that day — Games of bingo took place in which prizes 
amounting to £25,000 were distributed. 

The respondents were prosecuted before magistrates on an information alleging 
that they had been concerned in the organization of gaming to which Part I of the 
Gaming Act 1968 applied in contravention of s. 3 of the Act in that a charge in 
money was made in respect of that gaming contrary to s. 8 of the Act. The 
respondents contended in the alternative, first, that there was no breach of the 
section because no charge in money or money’s worth was made on June 6 at 
Wembley and, secondly, by virtue of s. 40 of the Act as amended. this was gaming 
carried on as one of the activities of a club and was exempt from s. 3. The justices 
accepted the second argument and dismissed the information. The prosecutor 
appealed. 


Held: The appeal would be allowed. and the matter remitted with a direction to 
the justices to convict. Section 40 of the Act was not intended by Parliament to 
apply to the situation created by the respondents in this case. The Act as a whole 
was concerned with premises at which it was proposed gaming should take place 
and it was not intended that a club holding 68 licences should be free to promote 
commercial bingo on a vast scale outside the framework of the Act by reason of 
s. 40. That section was only apt to cover gaming by the clubs or institutes it defines 
at the club or institute premises. 


Appeal: by case stated by Brian Lock against a decision by Middlesex justices 
sitting for the division of Gore in dismissing an information in which he was the 
prosecutor and Rank Leisure Ltd. were the defendants. 


Lock v. Rank Leisure Ltd. Q.B.D. 340 
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CHILDREN AND YOUNG PERSONS 


Care proceedings — household — whether child was or was not a 
member of a particular household — s.1(2)(b) Children and 
Young Persons Act 1969. 


The mother of the child subject to care proceedings had earlier been married and had 
given birth to a child within that marriage. That older child had been made the subject of a 
care order. The marriage was dissolved and the mother then resided with another man ata 
different place. The younger child, being the child subject to the care proceedings, was then 
born and the other man was the father of the younger child. The juvenile court, as an 
initial determination, held that the older child was a member of the household to which the 
younger child belonged. 


Heid: The dominant factor to be considered is the persons who comprise the household 
and not the place where the huasehold is located. Within that factor the justices had 
reasonably concluded from the facts and degree of the particular case that the older child 
was a member of the househoid to which the younger child belonged. The case would be 
remitted to the justices for the care proceedings to be continued. 


Appeal: By case stated by the next friend of the child against the initial determination by 
the justices. 


N. (A Minor) v. Birmingham District Council Fam. Div. 700 


CONSUMER PROTECTION 


Advertisement — whether price display containing name of finance 
company only indication of willingness to provide credit — Con- 
sumer Credit (Advertisements) Regulations 1980 — ss. 43 and 44 
Consumer Credit Act 1974. 


The respondents were charged under the Consumer Credit (Advertisements) 
Regulations 1980, made under s. 44 of the Consumer Credit Act 1974, namely that 
in respect of three separate motor cars they had indicated a willingness to provide 
credit. The dealer offering the vehicles for sale had used a price display card 
provided by the respondents. Each of the cards had a space for inserting the cash 
price of the vehicle. This space covered some three quarters of the display card. The 
remainder of the card had “Lombard North Central” and the Company’s logo 
printed on it. Each of the cards was displayed on the relevant cars. The prosecution 
alleged that this was an indication by the respondents of a willingness to provide 
credit. The respondents argued that this type of advertising was “corporate” 
advertising and was not specifically aimed at the advertising of credit. The justices 
dismissed the informations. On appeal: 


Held: there was nothing in the advertisement which could be construed as an 
indication of a willingness to provide credit. It may well be that some members of 
the public might think that such a price display card might be a suggestion that the 
respondents might be willing to give credit, but such a conclusion could not be 
supported by referring to the display card alone. 


Appeal: by case stated by Paul Christopher Jenkins against a decision of the 
stipendiary magistrate at Leeds. 


Jenkins v. Lombard North Central P.L.C. Q.B.D. 280 





Bargain offers — goods described as being sold at “bargain price”, 
“Britain’s lowest price” and “‘special clearance price” — whether 
construction of statements question of law or fact — whether 
statement must relate to goods of the same description or same 


goods themselves — Price Marking (Bargain Offers) Order 1979. 


The respondents stated in various newspaper advertisements that goods were 
being offered at a “bargain price”, or “Britain's lowest price” or “specia! clearance 
price”. The appellants argued that these statements contravened Arts. 2 and 3 of 
the Price Marking (Bargain Offers) Order 1979 made under the Prices Acts 
1974/5. Tne Oxcer makes it an offence for a person to indicate that the price at 
which he is offering goods is lower than the amount of another price for the sale of 
goods of the same description. Article 3(2) provides for exceptions, one of which 
states that it is not an offence where the present price is compared with a particular 
price which the person giving the indication proposes to charge or has charged in 
the ordinary course of business on the same or on other identified premises. The 
appeilants argued that the statements complained of infringed the Order because 
they contained an implied comparison with a previous lower price and the 
respondents were not within the exception in Art. 3(2). In respect of the “bargain 
price” statements which formed the basis of the first case stated, the respondents 
argued that the issue was one of fact for the bench or jury, who had to place 
themselves in the position of the ordinary shopper. The second case stated 
concerned the statement “special clearance price”. The respondents argued that 
this was a statement concerning the previous price of the same goods, not one 
concerning goods of the same description, and was therefore outside the scope of 
the Order. The Crown Court accepted these arguments. On appeal: 


Held: |. Dismissing the appeal in the first case stated, the question of the 
meaning to be placed upon the advertisements “bargain price” should be 
approached as a question of fact, as a jury question, looking at the matter through 
the eyes of the ordinary shopper, and in the circumstances the court was not 
prepared to interfere with the decision of the lower court. 

2. Allowing the appeal in the second case stated, the words “goods of the same 
description” as a matter of law embraced in this context a particular item of goods 
which is marked down as against itself. Accordingly, the advertisement “special 
clearance price” amounted to an infringement of the Order. 


Appeal: by way of case stated by West Yorkshire Metropolitan County Council 
against the decision of the Bradford Crown Court. 


West Yorkshire Metropolitan County Council v. 
M.F 1, Furniture Centre Ltd. Q.B.D. 


trading 
activity required credit brokerage licence — whether activity 
stituted effecting of introductions of persons to credit — ss.39(1), 
145 and 146 Consumer Credit Act 1974. 


The first ony Peete yw arc de ae 391) of 
the Consumer Credit Act 1974, namely engaging in unlicensed cred: 
Tub; Aidlik thiguihigute, tee: ia ME taaeaen an Pee 
counselling or procuring the commission by the first respondent of the offences. 
The first respondent had been refused a credit licence by the Director General of 
Fair Trading. He is a motor car dealer who sub-let part of his premises to the 





respondent Company who did have such a licence. The only cars for sale at the 
premises were owned by the first respondent. The evidence established that where 
a prospective purchaser required credit, the credit would be arranged by one of the 
respondent Company's employees, one of the other respondents. On occasion 
this person acted as the first respondent’s agent generally in the business. The 
evidence showed that customers were under the impression that they were dealing 
with the first respondent. The stipendiary magistrate accepted that the appellant 
had failed to make out a prima facie case of unlawfully engaging in the activity of 
credit brokerage as defined in s. 145 of the 1974 Act. On appeal: 


Held: the stipendiary magistrate was in error in coming to the conclusion that a 
prima facie case had not been made out. The employee of the respondent Company 
was clearly acting in a dual capacity and on those occasions when acting as agent of 
the first respondent, he effected introductions to credit within s. 145 of the 1974 
Act. 


Hicks v. Walker and Frank Reynolds Ltd. and Others Q.B.D. 636 


Quality of eggs — reg.9(d) Eggs (Marketing Standards) Regulations 
1973 as amended and s.2 of the European Communities Act 
1972 — whether by-pass procedure in s.113(3) of the Food and 
Drugs Act 1955 available to prosecution — whether time limit 


under s.108(1) of the 1955 Act applies — meaning of “marketing” 
— whether marking a trade description — whether deeming 
provision in reg.11 of 1973 Regulations applies. 


The appellant company was charged with three offences under s.113(3) of 
the Food and Drugs Act 1955 as being the person whose act or default caused 
the commission by a third party of three offences in relation to the quality of 
eggs contrary to reg.9(d) of the Eggs (Marketing Standards) Regulations 1973 
as amended and s.2 of the European Communities Act 1972. 

The appellants were also charged with five offences contrary to s.1(1)(b) 
of the Trade Descriptions Act 1968, namely that in the course of a trade or 
business they had supplied a case of eggs to which a false trade description as 
to its history was applied by means of a label attached to the goods, represent- 
ing those goods as having been packed at a particular packing station whereas 
they had not been so packed. 

The appellant company put forward three arguments in respect of the 
quality offences. First, it was argued on the wording of reg.10(1) that s.113(3) 
did not apply to the 1973 Regulations and that only s.113(1) applied, thus 
preventing the local authority, as it had done here, from using the by-pass 
procedure and proceeding directly against the company. Secondly, it was 
argued that by virtue of s.108(1) of the Food and Drugs Act 1955, which 
provides that where a sample has been procured under that Act, a prosecution 
must be initiated within two months, the magistrates did not have jurisdiction 
as the proceedings were commenced out of time. Thirdly, it was argued on 
behalf of the appellant company that a substantial part of the consignment 
of eggs, having been seized shortly after delivery, had not been “marketed” 
within the meaning of that word in the 1973 Regulations. 

As far as the alleged breaches of s.1(1)(b) of the Trade Descriptions Act 
1968 were concerned the appellant company placed reliance upon reg.11 of 
the 1973 Regulations, which states that descriptions and marks applied in 
purusance of any Community provision shall be deemed not to be trade 
descriptions for the purposes of the 1968 Act. The justices rejected these 





arguments, On appeal: 

Held: (1) The words of reg.10(1) were quite clear and they apply to the 
whole of s.113 not just s.113(1). If the Legislature had intended only to 
apply subs.(1), nothing would have been simpler than so to have stated. 

(2) The sample procured by the local authority was not procured under 
the Food and Drugs Act 1955 but under reg.4 of the 1973 Regulations. 
Consequently, s.108(1) of the 1955 Act did not apply and the proceedings 
had been started in time. 

(3) The goods were being held for sale and were therefore being “‘marketed” 
within the definition of that word in the regulations. 

(4) The marking on the eggs was clearly a trade description since it was an 
indication of the history of the eggs and (Glidewell, J. dissenting) the deeming 
provision in reg.11 did not apply as there was no evidence that the appellant 
company had applied the description or marks in pursuance of any Com- 
munity provision. 

Appeal: by way of case stated by Benfell Farm Produce Limited against 
the decision of the Epsom justices. 


Benfell Farm Produce Ltd. v. Surrey County Council Q.B.D. 90 


Statement “bought as seen” on invoice — whether void by virtue of 
s. 6 of the Unfair Contract Terms Act 1977 — whether criminal 
offence under Consumer Transactions (Restriction on Statements) 
Order 1976 (as amended) — admissibility of evidence of events 
after contract made. 


A customer bought a suite of furniture in a sale from the appellant company. 
The cash sale invoice given to him at the time contained the statement “bought as_ . 
seen”. A complaint was made by the customer some 10 months later and certain 
statements were made to him and also to a trading standards officer. The appellant 
company was charged under Arts. 3 and 4 of the Consumer Transactions 
(Restriction on Statements) Order 1976 (as amended), in that it had made in the 
course of its business a statement, made void by s. 6 of the Unfair Contract Terms 
Act 1977, in connexion with the carrying out of a consumer transaction. Section 6 
of the 1977 Act makes void any clauses or statements which purport to deny or 
exclude a purchaser’s rights under the implied terms in, inter alia, ss. 13 and 14 of 
the Sale of Goods Act 1979 where the purchaser is dealing as a consumer. The 
magistrates decided that the phrase “bought as seen” had this effect and convicted 
the appellant company, after hearing the evidence of the trading standards officer. 
On appeal: 


Held: |. That the statement “bought as seen” was not a void statement by virtue 
of s. 6 of the Unfair Contract Terms Act 1977, because it did not purport to exclude 
the implied terms in ss. 13 and 14 of the Sale of Goods Act 1979. All that the phrase 
does is to confirm that the purchaser has seen the goods which he has bought: 
Hughes v. Hall [1981] R.T.R. 430 considered. 

2. The evidence of the trading standards officer relating as it did to events 
occurring after the making of the contract was inadmissible: James Miller & 
Partners Lid. v. Whitworth Street Estates (Manchester) Lid. [1970] A.C. 583. 
applied. 

Appeal: by way of case stated by the appellant company from the decision of the 
justices sitting at Halton. 


Cavendish Woodhouse Ltd. v. Manley Q.B.D. 299 
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CORONERS 


Coroners law — contempt of court — power to fine witness — natural 
justice — whether summoned as a witness purusant to s.19 
Coroners Act 1887 or as a medical witness pursuant to s.21 of the 
Act — Procedure of summons — Coroners Act 1887 ss.19, 21 and 
23. 


The applicant, a police surgeon, was summoned to give evidence at an inquest before Dr. 
David Paul the Coroner appointed for the City of London into the death of Mr. Hersi Abdi 
on April 14, 1983. Ten days before the deceased's death, the surgeon had been requested by 
the police te attend upon him at Barking Police Station. There was a delay of some two 
hours before the surgeon arrived at the police station. On August 11, 1983 the applicant was 
informed by telephone that he would be required to attend at the inquest on the following 
Tuesday August 16 and, inter alia, explain the reason for his delay on that occasion. The 
applicant denied that he had been given a time to attend. 

No written summons was served upon the applicant. On the day of the hearing and after 
the time the inquest had been scheduled to start the applicant was informed by telephone 
that he had been expected at court at 3.00 p.m. He then travelled to the court as quickly as he 
could but he did not arrive until 4.00 p.m. The coroner asked a number of questions as to 
why the applicant was not in court at the required time and at the conclusion of the inquest 
the applicant was ordered to pay a fine of £50.00 for his contempt of court in failing to 
attend the inquest at the required time. 

Although he was asked if he had any questions of the officer who had spoken to him on 
the telephone, the applicant was not asked if he wished to give any evidence or say anything 
in relation to his late arrival in court and he was not warned that the coroner was minded to 
treat him as being in contempt 

Application to the court was made pursuant to s. 13(2)(a) Administration of Justice Act 
1960 by way of appeal against the decision imposing the penalty for contempt of 
court. 


Held: (i) The applicant, being denied an opportunity to present his version of the facts or 
to say anything by way of defence to the charge of contempt was in itself a sufficient ground 
for setting aside the order. 

(ii) Late attendance of a person at court where there is some excuse and no intention to 
hinder or delay the proceedings is not capable of constituting a contempt of court. Weston v. 
Courts Administrator of the Central Criminal Court (1976) 140 J.P. 490; [1976] 2 All E.R. 875 
followed; 

(iii) A written summons is a necessary pre-requisite to found jurisdiction to impose a fine 
on a witness for failure to attend. 

(iv) The coroner's power to fine for non-attendance of a witness is under s. 192) or 23 
since such a failure does not constitute a contempt in the face of the court so as to fall within 
the residual powers under s. 1%3). 


Re Dr. A.S. Rayan Q.B.D. 569 
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COSTS 


Discretion to award costs in respect of time spent by 
officer, paid out of public funds, whose job it is to investigate 
offences — Section 2(2) of the Costs in Criminal Cases Act 1973. 


The appellant, Terence Frank Neville, acting as solicitor for Westminster City 
Council, laid eight informations against the respondents, in respect of offences 
under the Food Hygiene (General) Regulations 1970. The respondents pleaded 
guilty to all the offences and the decision of the justices included an order for the 
council’s costs in respect of the legal work involved in the prosecution, but nothing 
in respect of the time spent by a senior environmental health officer in connexion 
with investigating the offences. On appeal against the refusal to order costs in 
respect of the senior environmental health officer's time: 


Heid: The justices’ discretion to award costs, under s. 2(2) of the Costs in 
Criminal Cases Act 1973, was wide enough to cover an amount in respect of the 
time of an investigating officer, paid out of public funds, whose job it was to 


investigate alleged offences. Furthermore, prima facie, such costs ought to be © 


awarded. If the facts of a case revealed that the whole of the costs of the 
investigation were the result of a specific complaint and not of any routine 
inspection, it would be right to award the total sum. 


Appeal: by way of case stated against a decision of the justices for the Inner 
London Area for the Petty Sessional Division of North Westminster. 


Neville v. Gardner Merchant Ltd. Q.B.D. 238 


In Crown Court — s.4(1)(a) Costs in Criminal Cases Act 1973 — 


orders against defendant to pay prosecution costs — estimate of 
costs incurred. 


All four appellants were convicted at Crown Court on an indictment con- 
taining counts of conspiracy to import heroin and conspiracy to supply heroin, 
and a further count against Maher, Russell and Sinclaire of the murder of a 
gang member. The offences involved large amounts of heroin and huge sums of 
aE een ee See Ree ing the defendants to justice had been consider- 

The Judge, with a view to making an order against the defendants to con- 
tribute to the costs of the prosecution, sought an estimate of the prosecution’s 
costs. An estimate was given of £1,320,000, which figure included jury ex- 
penses, the expenses of officers involved in the investigation, the cost of 
security at the trial, as well as counsels’ ang ang Ai ep wont emg pa — sng 
An order for costs was accordingly made, that Sinclaire should pay £1 million, 
Russell £20,000, Maher £10,000 and Barclay £5,000. 

The appellants object that the prosecution’s costs are an over-estimate and 
also contest the award on the grounds that the Judge gave insufficient con- 
sideration to the fact that three of the defendants, Barclay, Maher and Russell, 
had pleaded guilty during the trial. 

Held: Section 3(3) of the Costs in Criminal Cases Act 1973 allows costs to 
be awarded out of central funds in the Crown Court to compensate the pros- 
ecutor for expenses properly incurred in relation to the proceedings. Section 
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4(1)(a) gives the Crown Court discretion to order a convicted defendant to 
pay ‘costs incurred in the prosecution and conviction. This section does not 
permit an order against the accused to pay costs which could not be ordered 
out of central funds. “Incurred” in this context means “incurred by the 
prosecutor” and cannot include costs which are not incurred by or chargeable 
to the prosecutor. 

Therefore, in this case the only costs of the prosecution which are allow- 
able are counsels’ fees, DPP’s costs and witness expenses. The order is accord- 
ingly varied to £175,000 against Sinclaire, £2,000 each against Maher and 
Russell, and £1,000 against Barclay. 

The weight to be given to a plea of guilty depends on the nature of the case 
and the stage at which the plea is offered. In the circumstances of this case the 
order was properly made. 


Appeal: to the Court of Appeal (Criminal Division) against orders for costs 
made 


R. v. Maher, Barclay, Russell and Sinclaire C.A. 119 


Out of central funds — whether prosecutor entitled to compensation 
for trouble and loss of time incurred in carrying on prosecution — 
s. 1(3) of the Costs in Criminal Cases Act 1973. 


An order was made by the Stockport magistrates’ court under s. 1 of the Costs in 
Criminal Cases Act 1973 that the applicant who had brought a private prosecution 
should receive his costs from central funds. He delivered his bill of costs making a 
substantial claim for the time he had lost in the preparation and presentation of the 
prosecution. The clerk to the justices decided he had no jurisdiction to make an 
award for the loss of time incurred. 

On application for judicial review of the justices’ clerk’s decision; 


Held: Under s. 1(3) of the Costs in Criminal Cases Act 1973 compensation for 
loss of time was specifically provided for only in relation to an attendance of a 
witness in the court. The prosecutor could only recover the expenses (in the plural) 
properly incurred by him in carrying on the prosecution. Accordingly the clerk to 
the justices had properly applied the law in his taxation and the application would 
be dismissed. 


Application: for judicial review of a decision of the clerk to the justices at 
Stockport magistrates’ court that hé had no jurisdiction to make an award under 
s. | of the Costs in Criminal Cases Act 1973 for the loss of time incurred by the 
applicant at the preparation and presentation of the prosecution which he had 
privately instigated. 


The applicant appeared in person. 
P. Chambers for the respondent. 


R. v. Stockport Magistrates’ Court, ex parte Cooper Q.B.D. 261 
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CRIMINAL LAW 


Abuse of the process of the court — seizure by police of documents 
prepared for defence — no duty to hold pre-trial inquiry — it is a 
question of admissibility, or evaluation, of evidence. 


The appellant was convicted at the Inner London Crown Court on two counts of 
burglary from workshops of manufacturing jewellers, and one count of handling 
stolen property. While the appellant was on bail awaiting trial, the police obtained 
a warrant to search his home and in the process of the search seized items irfcluding 
documents and tape recordings which had been prepared for his defence in the 
case. He contended that this was an abuse of the process of the court, and the Judge 
should have ordered a stay of proceedings. 


Held: It is established that a court of first instance has general power to prevent 
unfairness to the accused, and a residual discretion to prevent anything which 
savours of abuse of process; the Court of Appeal (Criminal Division) may quash a 
conviction where there has been such conduct, on the grounds that it is 
“unsatisfactory” or “unsafe”. 

There has never been a general duty on a trial Judge to hold a pre-trial inquiry as 
to whether the prosecution has been guilty of oppressive conduct said to constitute 
an abuse of the court’s process, or if so finding, to exercise a discretion whether or 
not to stay proceedings. Such a duty would present difficult problems and the 
issues are best left to be dealt with during the course of the trial, and, if necessary, 
later by the Court. ; 

Conduct such as tampering with evidence is not an abuse of the court’s process 
but falls to be dealt with in the trial by judicial control on the admissibility of 
evidence; directions to the jury; or in the jury’s evaluation of the evidence. There is, 
therefore, no reason to find the verdict unsafe or unsatisfactory. 


R. v. Heston-Francois C.A. 355 


Admissibility of prosecution evidence in rebuttal arising ex improviso 
— where need was not reasonably forseeable — dependent on facts 
in each case. 

Summing-up — comment on wife's failure to give evidence — 
discretion of Judge. 


The appellant had been convicted at Aylesbury Crown Court of theft and 
attempting to obtain property by deception. The facts alleged were that he 
removed curtains from display in a Marks and Spencer store, and took them to the 
refund counter; when the refund was refused, he attempted to take the curtains 
away. The appellant maintained he had bought them the previous day, and the 
prosecution had produced the till roll for the appropriate department which 
showed no entry for the value of the curtains. The supervisor gave evidence that on 
the day of the offences, she had seen the curtains, which were an odd set, on 
display. 

During his evidence the appellant alleged he had paid for the goods at a different 
counter. A prosecution application to introduce evidence of the till roll from that 
counter was allowed. 


Held: A Judge has a limited discretion to allow the prosecution to call evidence 
in rebuttal of matters arising ex improviso. This exception to the rule was 
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considered in R. v. Pilcher 60 Cr. App. R. | as arising “in circumstances which the 
prosecution could not have foreseen at the time when they presented their case”. 
This test is narrower than that suggested by previous authorities. The principle in 
the judgment of this court is that if the prosecution could reasonably have foreseen 
that a particular piece of evidence was necessary they should have put it before the 
court as part of their case. But much will turn on what is reasonable in the 
circumstances, and in this case it was reasonable to assume goods were paid for in 
the section of the store dealing with that type of goods, or one adjacent to it. 

In directing the jury the Judge commented that the absence of the defendant's 
wife from giving evidence in support of his contention, could be explained if his 
account was untrue. Although Judges must be very careful in commenting on a 
wife’s absence from the witness box, in R. v. Sparrow 57 Cr. App. R. 352 a similar 
direction was considered, “what is said must depend on the facts . . . and in some 
cases the interests of justice call for a stronger comment .. . the discretion is not to 
be fettered by laying down rules and regulations for the exercise.” 

In this case therefore the appeal is dismissed. 


Appeal: by Anthony Stanley Scott against conviction at Aylesbury Crown 
Court. 


R. v. Scott C.A. (Crim. Div.) 731 


Application for witness summons — defence seeking production of 
suspected. telephone intercepts — protection of police against dis- 
closure cf information — need for application to be heard inter 
partes and not ex parte. 


The second respondent. Richard Lee Carson-Selman, was -charged with 
conspiracy to detraud involving counterfeit Eurobonds and, suspecting that 
telephone conversations he had had with unspecified persons had been tapped and 
taped by the police, applied through his solicitor to the clerk to the justices for the 
issue of two witness summonses directed to the Director of Public Prosecutions 
and a detective inspector requiring them to “produce all telephone taps and tapes 
together with all the recordings and transcripts” of those conversations. 

It was not known to the defence whether or not such tapes existed and being of 
opinion that the solicitor was on a “fishing expedition” the justices’ clerk refused 
the application. Thereafter. when the second respondent appeared before the 
justices on a bail application a similar application was made by his counsel ex 
parte, and on being advised by their clerk that they had a discretion to issue the 
witness summonses, the justices granted the application. 

On application for judicial review and an order of certiorari to quash the witness 
summonses: 


Held: The public interest required that protection be given to police activity of 
the kind which had been suggested had taken place in the present case and it was 
only when the public interest was overridden by the private interest of an accused 
that the court would order disclosure. The circumstances in which it would be 
appropriate for the court to break down the public interest protection were 
considered by the Court of Appeal in R. v. Hennessey (1979) 68 Cr. App. R. 419. 

2. In dealing with the application for witness summonses in the present case the 
justices were entitled to have those considerations in mind, but they could not do 
that without hearing a full argument from defence and prosecution, and 
accordingly an inter partes hearing was essential for the proper resolution of the 
application. In the opinion of the court there should never be an occasion when 
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such an application was dealt with ex parte. 

3. In the present case there was no material before the justices or the Divisional 
Court to establish that the public interest should be overridden and accordingly. in 
the exercise of its inherent jurisdiction, the court would quash the two witness 
summonses. 


Application: for judicial review and an order of certiorari to quash two witness 
summonses issued by the Guildhall justices on the application of the second 
respondent, Richard Lee Carson-Selman, and directed to the Director of Public 
Prosecutions and a detective inspector. 


R. v. Guildhall Justices and Carson-Selman, ex parte Director 
of Public Prosecutions Q.B.D. 385 


Assault by epileptic during seizure — defence of automatism — 
whether the only special verdict is “not guilty by reason of in- 
sanity”. 

On May 8, 1981, the appellant, while visiting an elderly neighbour, suffered an 
epileptic fit and assaulted a fellow guest, who later required hospital treatment. 
The appellant was subsequently indicted under ss. 18 and 20 of the Offences 
Against the Person Act 1861. It was the intention of counsel for the appellant to 
put forward a defence of automatism, and expert evidence was adduced on this 
point. At the conclusion of the evidence the Judge, in the absence of the jury, ruled 
that the jury should be directed that if they accepted this evidence the special 
verdict of “not guilty by reason of insanity” should be returned. As a result of this 
ruling the appellant changed his plea to guilty of assault occasioning actual bodily 
harm. 


On appeal to the Court of Appeal (Criminal Division) the Judge's ruling was 
held to be correct, that the verdict of non-insane automatism had not been left to 
the jury, but certified that a point of law of general public importance was 
involved: 


“Whether a person who is proved to have occasioned, contrary to s. 47 of the 
Offences Against the Person Act 1861, actual bodily harm to another, whilst 
recovering from a seizure due to psychomotor epilepsy and who did not know 
what he was doing when he caused such harm and has no memory of what he 
did should be found not guilty by reason of insanity”. 


Held: |. A defence of non-insane automatism may properly be left to the jury 
only where some evidential foundation for it has first been laid: Bratty v. Attorney 
General for Northern Ireland [1963] A.C. 385. Where the evidence is accepted that 
the actions were unconscious and involuntary and took place during the post ictal 
stage of a seizure of psychomotor epilepsy the jury, under s. 2 of the Trial of 
Lunatics Act 1883; shail return a special verdict. 

2. The McNaghten Rules are applicable in all cases where it is sought to establish 
a defence on the grounds of insanity and in such cases the special verdict of “not 
guilty by reason of insanity” may be returned. The expression “disease of the mind” 
as the cause of a “defect of reason” within the McNaghten Rules is not a technical 
term but is used in the ordinary sense that where the effect is to impair the faculties 
of reason, memory and understanding so severely as to have either of the 
consequences referred to in the Rules. It is immaterial whether the impairment is 
organic or functional, permanent, intermittent or transient providing it existed at 
the commission of the act. The appeal was therefore dismissed. 
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Appeal: by Patrick Joseph Sullivan from a decision of the Court of Appeal 
(Criminal Division) upholding a ruling by Judge Lymbery at the Central Criminal 
Court that the appropriate verdict where an epileptic seizure occasioned an assault 
was “not guilty by reason of insanity”. 


R. v. Sullivan H.L. 207 


Assault occasioning actual bodily harm — meaning of “acutal bodily 
harm” — kick in abdomen causing great pain and tenderness — 
refusal of justices to state case — power of Divisional Court to 
proceed with appeal on affidavits on assumption that justices had 
been directed to state a case. 

In the course of being ejected from licensed premises because of his misbehaviour, 
the appellant kicked the licensee in the stomach causing him great pain and 
tenderness although no bruises were apparent. He was charged with and convicted 
of assault occasioning actual bodily harm contrary to s. 47 of the Offences Against 
the Person Act 1861. The justices being satisfied that the agony suffered by the 
victim amounted to “actual bodily harm” refused to state a case but their clerk filed 
an affidavit setting out their finding. On application for an order of mandamus 
requiring the justices to state a case: 


Held: |. In order to save time and expense the Divisional Court would act on the 
assumption that the justices had been ordered to state a case and would proceed on 
the basis that the affidavits filed constituted the case (on the authority of the notes 
in the White Book of O. 53, r. 14, p. 868, of the Supreme Court Rules). 

2. No arguable question of law was involved in the appeal and the justices came 
to a proper and unassailable finding of fact that as the victim suffered great pain 
immediately and for some time thereafter suffered tenderness and soreness, that 
amounted to “actual bodily harm”. 

Appeal dismissed. 


Application: for judicial review for an order of mandamus requiring the Reigate 
justices to state a case in relation to their finding that the appellant, Jonathan Paul 
Counsell, had been guilty of assault occasioning bodily harm. 


R. v. Reigate Justices, ex parte Counsell Q.B.D. 193 


Buggery with male between 16 and 21 — 1967 Sexual Offences Act 
created two offences with different penalties based on element 
consent. 

Procedure — issues of fact on indictment are for a jury to decide 
not for the Judge. 


The appellant appealed against sentence only, in respect of a sentence of three years, 
imprisonment on an indictment for Buggery contrary to s. 12(1) of the Sexual Offences Act 
1956.” to which he had pleaded guilty. The Particulars of Offence merely stated that the 
offence was committed with “a male person of 19 years”. and during the trial the 
prosecution's statement of facts indicated that the other man had not consented and had 
been forced to submit by use of violence by the appellant. The Judge refused an applicatio 
by the prosecution to add another count to the indictment alleging absence of consent, b 
later announced that he and the two justices sitting with him, would try the question of fi 





on whether the other man had consented. Evidence was then heard on this point and from 
the words of his judgment the Judge had clearly determined that there had been no consent 
and the appellant was sentenced on that basis. 


Held: The Sexual Offences Act of 1967 changed the law relating to buggery committed 
with another man by adding in s. 1(6) to the wording of s. 12(1) of the 1956 Act the 
requirement that the prosecutor shall have to prove that the act was done without the 
consent of one of the parties. Sections | and 3 of the 1967 Act contain more than one 
offence. Section 3 of the 1967 Act provides for different maximum penalties for different 
homosexual offences, and in particular that where an offence is committed with a man 
aged between 16 and 20 years without his consent the maximum penalty is 10 years’ 
imprisonment, whereas if he had consented the maximum penalty would have been five 
years. Since the Particulars of Offence with which the appellant was charged, and to which 
he pleaded guilty, made no allegation of lack of consent, the maximum penalty which 
could have been imposed on him would have been five years’ imprisonment. 

In respect of the Judge's decision to [determine] whether the facts relevant to the 10 years 
offence had been committed, he had acted contrary to the principle that on trial on 
indictment questions of fact are to be determined by a jury. Since he was sentenced on the 
basis that the maximum penalty was ten years’ imprisonment the appellant's appeal 
against sentence was allowed. 

Appeal: by Thomas Courtie against sentence imposed at the Crown Court. York. 


R. v. Courtie H.L. 502 


Conspiracy, concerning two defendants — where appropriate to 
direct that one may be convicted and the other acquitted — 
what may constitute “marked difference” and whether Judge 
or jury should determine this. 


The appellant and one other defendant, Grant, were charged with conspiracy to 
defraud a hire-purchase company, and the indictment contained a number of 
further substantive counts against the appellant. The appellant had made a 
voluntary written statement after arrest, which could be construed as a confession. 

The case was tried at the Crown Court at Winchester, and the Judge directed the 
jury in his summing-up, referring to R. v. Longman and Another (1981) 72 Cr. App. R. 
121, that there was in his opinion a marked difference between the evidence against 
Roberts and that against Grant, and it was therefore open to the jury to convict one 
defendant and acquit the other. The appellant was subsequently convicted on all 
counts and Grant was acquitted. 


Held: In a conspiracy case involving two accused it is for the Judge to decide 
whether as a matter of law it is possible for one of the accused to be convicted and 
the other acquitted, 2ad to direct the jury accordingly. In deciding this issue he 
must consider whether the cases against the two defendants are different to a 
substantial degree. 

In this case, the Judge decided that the appellant's statement to the police 
amounted, within the terms of the judgment in the Longman case, to a marked 
difference between the cases of the two defendants, in that the weight of evidence 
against them in relation to all the elements of the offence were substantially 
different. The Judge was therefore justified in summing-up to the jury in the terms 
that he did and there was no misdirection. The appeal was accordingly dismissed. 


Appeal: by John Joseph Roberts against conviction at Winchester Crown Court 
on March 11, 1982. 


R. v. Roberts C.A. 14 
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—, prosecution presentation of case that two counts stood or fell 
together — contrary direction given by trial Judge to jury. 
Evidence — use of previous statements in re-examination of 
prosecution witnesses. 


The appellants were convicted of various offences of conspiracy to commit theft, 
conspiracy to cause criminal damage and handling stolen goods. The matters arose 
out of the activities of the “Animal Liberation Front” at the Life Science Research 
Centre, Chelmsford. 

Although the prosecution had presented the case on the basis that the conspiracy 
counts stood or fell together, the trial Judge had directed the jury that they were 
still entitled to consider and decide on each count separately. A number of the 
appellants had been convicted upon only one of the conspiracy counts. 

Secondly, the appellants appealed on the basis that the manner of re- 
examination of prosecution witnesses was irregular. With one prosecution witness, 
in re-examination, a previous statement was put to the witness and the witness was 
asked whether that statement was more reliable than the answers given in 
cross-examination. 

With another prosecution witness who had been referred to his original 
statement in cross-examination, prosecution counsel in re-examination took the 
witness to the deposition given at the committal proceedings. 


Held: |. Despite the presentation of the conspiracy counts by the prosecution, 
on the facts of the case the jury were entitled to view each count separately and 
there was no misdirection by the trial Judge in this respect. 

2: Where in cross-examination a prosecution witness has given answers which 
are inconsistent with an earlier statement, prosecution counsel should not, in 
re-examination, in effect cross-examine his own witness as to which of the two 
statements is likely to be most reliable. 


3. Where in cross-examination a prosecution witness is referred-to his original 
statement, this does not permit, in itself, the witness’s deposition given at 
committal to be admitted since it is an entirely separate document. 

In respect of 2 and 3 if these constituted material irregularities the proviso would 
apply. Accordingly appeals against conviction dismissed. 


Appeal: from Chelmsford Crown Court (His Honour Judge Butler and a jury) 
to the Court of Appeal (Criminal Division). 


R. v. Harman and Others C.A. 289 


Conspiracy to defraud — common law offence is retained where 
essence is fraud — statutory offence where offence is to steal. 


The appellant was convicted of conspiracy to defraud, in respect of an intention 
to obtain money from an insurance company by a false representation. The 
appellant contracted to sell a quantity of scallops to a Mr. Sivyer, the 
transportation to be carried out by a company operated by his co-conspirator. The 
cargo was insured, and on the date of delivery it was reported stolen. The jury 
found the theft had been arranged by the two conspirators. After investigation by 
the insurers, the insurance claim was not accepted. 

Following his arrest the appellant made a written statement admitting planning 
to defraud the insurance company. Two months before the trial Mr. Sivyer made a 
further statement to the pelice about a man called Wheeler, who had offered him 
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what he believed to be the stolen cargo. A defence application at the trial for an 
adjournment because of the very late notice of this additional evidence, was 
rejected; Wheeler proved an unreliable witness. The primary grounds of appeal 
contended that the indictment should have been laid as a conspiracy to obtain 
property by deception contrary tos. 1(1) of the Criminal Law Act 1977, and not the 
common law offence; and in respect of the Wheeler evidence, that it was served too 
late for proper instructions to be taken from the appellant, and that the Judge’s 
summing up was defective in dealing with that evidence. 


Held: |. Section 5(1) and (2) of the Criminal Law Act appears to preserve the 
whole range of common law conspiracy to defraud. The wide definition in Scott v. 
Metropolitan Police Commissioner [1975] A.C. 819, that an agreement to 
dishonestly deprive a person of something, or an agreement to dishonestly injure 
some proprietory right, constituted conspiracy to defraud, was considered in 
Walters and Others (1979) 69 C.A.R. 115 which concluded that it is perfectly 
proper to regard a conspiracy to steal as something within a conspiracy to defraud, 
and accordingly the indictment is not rendered invalid merely because it charges a 
conspiracy to defraud. A sensible construction of s. 5(2) and (3) is that they 
preserve the old law to the extent that is necessary to ensure that no lacuna is left by 
s. 1(1). There may still be cases where it is proper to charge a conspiracy to defraud 
at common law, where fraud is the essence of the offence, but where the obvious 
purpose of the conspiracy was to steal the Act requires it to be charged under s. 1. 
The statute does not distinguish between conspiracy involving some act of violence 
and those which do not. Therefore the present offence was properly charged, since 
on the facts, the deception could either have been intended to steal, or to obtain 
money by deception from the purchaser and/or the insurers but the essential 
ingredient was fraud. 


2. In respect of Wheeler’s evidence, there was no substance in the complaint that 
the trial Judge improperly exercised his discretion in refusing an adjournment or in 
failing to point out those parts of his evidence which supported the defence case, 
since his duty was solely to strike a fair balance and to refer to evidence in outline. 


R. v. Ayres C.A. 458 


Contempt of court for refusing to give evidence — legal represen- 
tation is desirable where duress is a possible defence and there 
is risk of imprisonment for the contempt. 


The appellant, while serving a sentence of imprisonment, was further sentenced 
to three months’ imprisonment at Newport Crown Court on July 6, 1983, for 


contempt of court, in refusing to give evidence at the trial at that court of a fellow 
prisoner charged with wounding the appellant with intent to cause grievous bodily 
harm, of which the appellant was the sole witness. On the appellant refusing to give 
evidence in the case the Judge dismissed the jury and dealt with the contempt 
summarily, after declining to hear evidence from the appellant. The appellant 
claimed he had not been served with a witness order; had not been offered legal 
representation; he had been unable to raise a defence of duress; and that his 
punishment was excessive. 


Held: Duress can be a defence to an allegation of contempt of court, and there 
was evidence which, had the appellant been allowed to present it, may have shown 


that it was of such a degree as to have overborne his mind and precluded the 
contempt. 
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It is of the highest importance that an appellant, if he is likely to be punished, 
should have the opportunity of seeking legal representation. Citing Lord Justice 
Stephenson in Balogh v. St. Albans Crown Court [1975] | Q.B. 73, it was stated 
that a case where a witness refuses to give evidence, and is therefore in danger of 
being found to be in contempt of court and sent to prison, is a clear instance where 
providing an opportunity for legal representation is called for. The rules of natural 
justice apply in these cases and were not obeyed in this instance. 

Accordingly the finding of contempt and the sentence were quashed. 


Appeal: against finding of contempt of court and sentence at Newport Crown 
Court. 


R.v. K C.A. 410 


Conviction on guilty plea — power to admit new evidence where 
subsequent conviction of another for same offence — differing 
effects of a pardon and quashing conviction. 


The appellant was tried in 1977 at Nottingham on an indictment alleging rape of 
Michelle June Taylor, aged 10, attempted buggery with another girl aged 10, the 
indecent assault of that girl, and attempted rape of Tina Jeanette Anderson. He 
pleaded guilty to the first and fourth of these counts and not guilty to the other two 
counts, which the Judge ordered to lie on the file not to be proceeded with further 
without the leave of that court or the Court of Appeal Criminal Division. The 
appellant was a man of previous good character and of subnormal intelligence, and 
was sentenced to hospital orders under ss. 60 and 65 of the Mental Health Act 
1959. 

At Preston Crown Court on December 7, 1981 Denzil Pearce pleaded guilty toa 
number of sexual offences involving young girls, and asked for over 70 similar 
offences to be taken into consideration including the two offences of which the 
appellant had been charged in 1977: the rape of Michelle June Taylor and an 
offence of attempting to have sexual intercourse with Beverley June Oswin. 

At the time of the offences the appellant had been interviewed by police, 
sometimes alone and sometimes with his mother or social worker present; he 
admitted the two offences to which he later pleaded guilty. This was the only 
evidence on which the prosecution could rely and there was no forensic evidence to 
link him with the offences. After the Pearce case a report was sent to the Director of 
Public Prosecutions concluding that the appellant was not guilty of the rape 
charge, nor of the two charges to which he had pleaded not guilty, and he was 
pardoned on the basis of the report. The fourth count was still effective however 
and he therefore remained at Rampton Hospital. The appellant’s application for 
release, referred by the Home Secretary to the Mental Health Review Tribunal, was 
adjourned pending an application for appeal to the court relying on the grounds 
that: the convictions on counts | and 4 are unsafe and unsatisfactory in the light of 
new evidence available: 

The appellant now made an affidavit positively denying any offence against any 
of the girls named in the indictment. 

The conviction under count 4 hinges on the confession made to the police, which 
in respect of count | has proved untruthful, and it is not safe to believe it is truthful 
for count 4. 


Held: 1. The court's power to quash a conviction, arising from s. 2(1) of the 
Criminal Appeal Act 1968 as amended by s. 44 of the Criminal Law Act 1977, is not 
dependent on a not guilty plea but the power to admit new evidence, embodied in 
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s. 23(1) of the 1968 Act, will be exercised only in exceptional cases, and will rarely 
be allowed after a plea of guilty. In this case the grounds are sufficiently compelling 
to quash the conviction on count | and in the exceptional circumstances it is 
deemed necessary and expedient to admit the new evidence. 

2. The Director of Public Prosecutions, after admitting that following the 
conviction of Pearce of attacks on two of the girls named in the indictment against 
the appellant it is inconceivable that he could have made the attack on either of 
those girls. On this basis the court is invited to quash the conviction on count | on 
which a free pardon had been granted. The words of thé free pardon refer to 
“pardoning, remitting and releasing unto him all pains penalties and punishments 
whatsoever that from the said conviction may ensue” but does not mention the 
conviction itself. The Oxford English Dictionary definition is “A remission, either 
free or conditional, of the legal consequences of crime”. The weight of legal 
opinion and authority, tend to support the contention that a pardon leaves the 
conviction untouched. It does not appear that a contrary opinion was ever really 
supported by any authority cited. In R. v. Cosgrove (1948) Tas S.R. 99, after 
considering Hawkins Pleas of the Crown Court 1824 and Blackstone, Morris C.J. 
stated, “a pardon is in no sense equivalent to an acquittal. It contains no notion 
that the man to whom the pardon is extended never did in fact commit the crime”. 
Moreover in Re Royal Commission on Thomas Case (1980) 1 N.Z.L.R. 602 at 
passage from 8 Halsbury’s Laws of England (4th Ed) para. 952 on the effect of a 
pardon was cited “to clear the person from all infamy, and from all consequences 
of the offence for which it is granted and from all statutory or other 
disaualifications following upon conviction”. Constitutionally the Crown no 
longer has a prerogative of justice, but only pardons its effects. 

Therefore the appeal against the conviction on count I is properly brought and 
in view of the fresh evidence should be quashed. 

On counts 2 and 3 the court granted leave to proceed with these two counts and 
after consideration the Royal Courts of Justice acting as a Crown Court, the Judge 
ordered verdicts of not guilty to be recorded on both counts. 

Count 4 is quashed in view of evidential weight placed on the confession which 
had proved untruthful in respect of another count. 


Appeal: by Barry Arthur Foster against convictions at Nottingham Crown 
Court, following pleas of guilty, for rape, attempted rape, and indecent assault. 


R. v. Foster C.A. (Crim. Div.) 747 


Corruption — false entry by an employee in document for employers’ 
use — statute refers to documents for use inter partes. 


On October 8, 1982 the appellant was convicted of corruption contrary tos. 1(1) 
of the Prevention of Corruption Act 1906, and acquitted on two counts of false 
accounting. 

The appellant, a senior metal dealer, having failed to comply with the instruction 
of one of his employers’ directors to sell silver and palladium before the close of 
trading on September 23, made false entries on his trading sheet purporting to 
show that sales had been made. This document was to be used only in the 


employers’ business. As a result of his action, his employers suffered a loss of 
£170,000. 


Held: Section 1(1) of the Prevention of Corruption Act 1906 is in three 
paragraphs, dealing with different circumstances which amount to the offence 
under the Act. The appellant was charged under the little-used third paragraph. 
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The word “corruptly” is omitted from the third paragraph, but in the context of the 
difficulty in proving corruption in these circumstances it is sufficient to prove he 
knowingly gave a false, erroneous, or defective statement to an agent (per 
Lawrence, J. in Sage v. Eicholz (1919) 53 J.P. 170; [1919] 2 KB 171). The words 
“account” and “receipt” must be read in the context of the sub-section which deals 
with dishonest conduct between an employee and a third party and in this case the 
document did not have any connexion with a third party. It was intended for use 
by the employers for accounting purposes and did not become an inter partes 
document because it started a process by which such documents would come into 
existence. The appeal was therefore allowed. 


Appeal: by Brian Gordon Tweedie against conviction and sentence at the 
Central Criminal Court for corruption contrary to s. 1(1) of the Prevention of 
Corruption Act 1906. 


R. v. Tweedie C.A. (Crim. Div.) 716 


Criminal Attempts Act 1981 — aiding and abetting an attempt — 
whether the principal offence must be completed — what is 
meant by “the offence” in s. 1. 


The appellant was convicted at Teesside Crown Court on February 3, 1983, of 
aiding and abetting an attempt to commit a robbery, under s. 1(1) of the Criminal 
Attempts Act 1981. The facts concerned were that the appellant had driven two 
friends, in a stolen car, to the scene of a planned robbery, driven them away when 
the plan failed, and disposed of clothing by which they might have been identified. 
When first arraigned the appellant pleaded not guilty, and his counsel submitted 
that, on the facts (as to which there was no dispute) the jury should be directed to 
acquit. The Judge ruled against this submission on the grounds that the appellant’s 
actions amounted to an offence of aiding and abetting the commission of an 
offence, which was not in the event completed. As a consequence of this ruling the 
appellant altered his plea to one of guilty. 


Held: Section 8 of the Accessories and Abettors Act 1861, as amended, provides 
that any person who actually takes part in the commission of an offence by aiding 
and abetting another to commit it is liable in law as a principal. A person will be 
guilty of attempting to commit an offence under s. 1(1) of the Criminal Attempts 
Act 1981 if he does an act which is more than merely preparatory, with intent to 
commit an offence. Offences of aiding, abetting, counselling, procuring or 
suborning the commission of an offence, are specifically excluded from the ambit 
of this section by subs. (4). This exception does not, however, remove the offence of 
aiding and abetting an attempt to commit a crime, from criminal responsibility, 
but prevents the creation of a separate offence of attempting to aid and abet. 
Where, therefore, the words “the offence” are used in s. 1(1) in the phrases “with 
intent to commit an offence” and “guilty of attempting to commit the offence” the 
same offence is referred to: in this case the offence of aiding and abetting. 
Therefore the Judge’s ruling was correct and the appeal is dismissed. 


Appeal: by Kevin Vincent Dunnington against a ruling at Teesside Crown Court. 


R. v. Dunnington C.A. 316 
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Crown Court — binding over under s. 1(7) of the Justices of the 
Peace Act 1968 — whether witness attending court to give evi- 
dence but not called may be bound over to keept the peace. 
The applicant was present at the Swindon Crown Court as a prospective witness 

for the prosecution against a defendant who was charged with inflicting grievous 

bodily harm upon him. On the defendant agreeing to be bound over to keep the 
peace no evidence was offered against him on the indictment and the court then 
also ordered the applicant to be bound over to keep the peace under s. 1(7) of the 

Justices of the Peace Act 1968. On application for judicial review and an order of 

certiorari to quash the binding over order against the applicant: 


Held: The power of the Crown Court to bind over a person to keep the peace 
under s. 1(7) of the Justices of the Peace Act 1968 was limited to “a person who, or 
whose case, is before the court”. As the applicant had not attained or assumed the 
role of a witness since no evidence had been called, and as he was not a complainant 
in any technical sense, the Crown Court had no jurisdiction to make the order. 


Application: for judicial review and an order of certiorari to bring up and quash 
an order made by the Swindon Crown Court ordering that the applicant, Pawittar 
Singh, be bound over to keep the peace in circumstances where he had attended the 
court as a prospective witness but was not called to give evidence. 


R. v. Swindon Crown Court, ex parte Singh Q.B.D. 221 


—, prematurely stopping appeal against summary conviction and 
allowing the appeal — denial of natural justice to prosecution 
— whether on judicial review Divisional Court has power to 
quash Crown Court decision and order rehearing of appeal. 


At the hearing of an appeal of two defendants against their convictions of 
offences of wilfully obstructing the police contrary to s. 51(3) of the Police Act 
1964. the presiding Judge at Bournemouth Crown Court prematurely stopped the 
appeal whilst the main prosecution witness was still giving evidence in chief and 
allowed the appeal. On application for judicial review it was conceded by counsel 
for the respondents that there had been a denial of natural justice to the 
prosecution at the hearing of the appeal. but it was submitted that certiorari did 
not lie to quash the decision of the Crown Court because that would result in the 
defendants being put in peril of conviction twice for the same offence. 


Held: Where in allowing an appeal against conviction by justices the Crown 
Court failed to comply with the rules of natural justice, certiorari lay on the 
prosecutor's application to quash the Crown Court decision. That did not offend 
the principle that the defendant should not be put in peril of conviction twice. as 
the only effect was that he remained convicted of the offence asa result of the first 
and only occasion upon which he was put in peril. 

Accordingly an order of certiorari would be granted to quash the decision of the 
Crown Court and an order of mandamus would issue requiring the appeals to be 
reheard by the Crown Court presided over by another Judge. 


Addendum: 

The Divisional Court then certified the following question of law as being of 
general public importance for consideration by the House of Lords subject to leave 
to appeal being granted: 
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“Whether and in what circumstances it is open to a Divisional Court of the 


Queen’s Bench. by orders of certiorari and mandamus. on an application for 
judicial review pursuant tos. 31 of the Supreme Court Act 1981 and O. 53 of the 


Rules of the Supreme Court. to quash an order of the Crown Court allowing an 
appeal from justices and to order the Crown Court to rehear and determine the 
appeal”. 


Application: for judicial review by way of an order of certiorari to quash an 
order of the Bournemouth Crown Court allowing the appeals of Robert MacKay 
and Gillian Hausamann against their convictions by Bournemouth justices of 
offences of obstructing the police. and for an order of mandamus requiring the 
appeals to be reheard by the Bournemouth Crown Court. 


R. v. Bournemouth Crown Court, ex parte Weight Q.B.D. 335 


Defendant’s acquittal on a relevant charge — admissibility to rebut 
evidence on a related charge — summing up must direct jury on 
both the standard and burden of proof. 


The appellant was arrested on July 17, 1982, in connexion with burglary of a 
garage, handling stolen goods, and arson, and he made a signed statement to the 
police in relation to all these offences. At Bedford Crown Court he subsequently 
pleaded guilty to the charge of handling stolen goods, and not guilty to the other 
offences, which were therefore severed and tried separately. 

During the trial on the charge of arson the written statement was edited of all 
references to the burglary. The appellant was acquitted of arson. At the subsequent 
trial for burglary, counsel for the appellant put the written statement before the 
jury in furtherance of a defence that the statement was invented by the police, but 
was refused leave to tell the jury of the acquittal for arson and to call alibi witnesses 
from that case. In directing that jury the Judge instructed them to ignore those 
parts of the statement which did not concern the burglary. In respect of the degree 
of proof required, he directed the jury that they must “be satisfied beyond all 
reasonable doubt”. The conviction was also challenged on the grounds that this 
direction made no reference to the burden of proof. 


Held: “The effect of a verdict of acquittal . . . is binding and conclusive in all 
subsequent proceedings between the parties” (per Lord MacDermott in 
Sambasivam v. Public Prosecutor, Federation of Malaya [1950] A.C. 458) and 
therefore the appellant was entitled to rely on his acquittal on the arson charge in 
so far as it might be relevant in his defence to the charge of burglary. The 
confession was relied on by the prosecution in the later case as the best evidence of 
the appellant's guilt. The Judge's ruling was therefore wrong in refusing to admit 
the evidence of the acquittal on the earlier case. 

As the ruling was incorrect, so was the Judge’s direction to the jury, since they 
shouid have been told that the part of the confession relating to arson had been 
proved untrue. In this event there would have been no need to call alibi witnesses 
from the earlier case, and if such an application had been made it would have been 
right to refuse it. 

The Judge’s summing up to the jury, whilst exemplary on the standard of proof, 
failed to direct them on the required burden of proof. 

The appeal was allowed and the conviction quashed. 


Appeal: by Christopher Paul Hay against conviction by Bedford Crown Court 
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in respect of a decision that the appellant’s previous acquittal on a related charge 
could not be put to the jury. 


R. v. Hay C.A. 138 


Deportation of E.E.C. citizen — whether in recommending: de- 
portation following conviction magistrates must state reasons 
and give notice thereof to defendant and Home Secretary — 
whether deportation order must include grounds on which made 
— whether recommendation for deportation is “criminal cause 
or matter’’. 


The appellant, Henry Knull Dannenberg, who was a citizen of the Federal 
German Republic came to the United Kingdom in July 1981 and in 1982 was givena 
resident’s permit for three years. On April 29, 1983, he was convicted by the 
Haywards Heath justices of seven offences to which he pleaded guilty and on May 
19, 1983, the justices sentenced him and made a recommendation for his deportation 
under s. 6(1) of the Immigration Act 1971. He was ordered to be detained and on 
June 30, 1983, the Home Secretary made a deportation order under s. 5(1) of the Act. 
Neither the justices nor the Home Secretary gave any reasons for the 
recommendation or the deportation order. 

On September 29, 1983. the Divisional Court dismissed applications for judicial 
review and orders of certiorari to quash the recommendation and deportation 
order. 

On appeal to the Court of Appeal (Civil Division): 


Held: |. The refusal of the Divisional Court to quash the recommendation was 
made in “a criminal cause or matter” and accordingly under s. 18(1)a) of the 
Supreme Court Act 1981 no appeal lay to the Court of Appeal (Civil Division). 

2. The appellant was, however, entitled to challenge the validity of the 
deportation order because the recommendation was made without reasons. The 
difficulty was to reconcile the procedure for the co-ordination of special measures 
concerning the movement of foreign nationals on grounds of public policy 
provided by the E.E.C. Council Directive of February 25. 1964, (64/221 ' EEC) 
which was part of the law of this country, with the procedure for the deportation of 
aliens under the Immigration Act 1971. Under Art. 9(1) of that Directive any 
decision ordering expulsion must be preceded by the opinion of a “competent 
authority” (which in this case was the magistrates’ court making the 
recommendation) and as the primary purpose of that requirement appeared to be 
to inform the administrative authority of the view of the competent authority. it 
envisaged reasons being given by the court as part of its opinion. Moreover the 
European Court of Justice in Ex parte Santillo (1980) 2 C.M.L.R. 308, ruled that 
“the person concerned should be in a position to take cognizance of the reasons 
which led the ‘competent authority’ to give its opinion”. and that required the 
person concerned to be informed of those reasons. 

3. The form in which courts making recommendations for the deportation of 
Common Market citizens should state their reasons so as to comply with the 
Directive, should be as follows: 

(a) In the Crown Court a copy of the transcript of the Judge’s sentencing 
remarks, including his reasons for making a recommendation for deportation. 
would be sufficient. 

(b) In magistrates’ courts a brief statement of the reasons must always be 
given on the lines suggested by Lord Justice Donaldson in R. v. Secretary of 
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State for the Home Department, ex parte Santillo [1981] Q.B. 778 at p. 786. 
The statement need not necessarily be made in open court, but should in any 
event be committed to writing, no doubt on the advice of the clerk, and be 
signed by the magistrates. Copies of it should be sent, together with the 
recommendation itself, as soon as reasonably practicable, to the Home 
Secretary and to the defendant. 

4. In the present case the deportation order itself did not contain information of 
the grounds upon which the order was made and accordingly was bad on its face 
having regard to the provisions of Art. 6 of the Directive. 

Appeal allowed and deportation order quashed on the grounds that it failed to 
comply with Art. 6 of the E.E.C. Directive 64/221/ EEC of February 25, 1964, and ‘ 
that the recommendation of the magistrates on which it was based failed to comply 
with Art. 9 of the Directive. 


Appeal: from a judgment of the Divisional Court whereby the court dismissed 
applications for judicial review for orders of certiorari to quash a deportation 
order made by the Home Secretary and a recommendation for deportation made 
by the Mid-Sussex justices. 


Dannenberg v. Secretary of State for Home Affairs C.A. $21 


Discharge of jury — mistaken discharge by Judge in belief the jury 
could not reach a verdict — whether court can be reconvened. 


At the appellant's trial at Southwark Crown Court, for obstructing a constable, 
contrary to s. 23(4) of the Misuse of Drugs Act 1971, the jury retired at 1.20 p.m. 
stating that they were unable to reach a verdict. They were given a majority 
direction but returned two hours iater unable to reach a majority decision, upon 
which the Judge directed that there was no need to rush their decision but they 
should return to court at 4 p.m. unless they reached a decision prior to that. Shortly 
after 4 p.m. they returned to court still unable to reach a verdict, whereupon 
without asking whether there was a prospect of a verdict, the Judge discharged the 
jury. The jury bailiff then indicated that the jury had wanted more time, but had 
failed to ask for it. The court was then reconvened with the consent of both 
counsel. 


Held: The Judge should have asked the jury whether there was any sensible 
prospect of their reaching agreement if they had more time. He failed to do so, 
wrongly believing that they would be unable to reach a verdict. Once the jury was 
discharged it was functus officio and therefore the subsequent proceedings were a 
nullity. There is no authority that the agreement of counsel will put the matter 
right. In view of the material irregularity the conviction was therefore quashed. 


Appeal: by Stephen Russell against conviction at the Crown Court at 
Southwark on March 17, 1983. 


R. v. Russell C.A. (Crim. Div.) 765 
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Doctrine of recent possession — applicable to theft where all evidence 
inclines to theft rather than receiving. 


The appellant had been convicted at Canterbury Crown Court of stealing two 
cheques, and forgery and use of those cheques. He was charged with Bernard 
Bethel, who pleaded guilty to handling the cheques, as well as the forgery and use 
of them, on which he was jointly charged with the appellant. 

The cheques had been stolen from an elderly man for whom the two accused had 
undertaken some roofing work, and who had tentatively identified him to the 
police as the individual who had driven him to the bank where he cashed a theque 
for the money due for the work. It was from his cheque book that two cheques were 
stolen. Subsequently two building society accounts were opened with the cheques. 
A palmprint and fingerprints on the cheques and one of the building society 
passbooks proved to be those of the appellant. When Bethel was arrested he made 
a written statement admitting his involvement. 

At the appellant’s trial where the main issue concerned the first count there was 
an agreement between counsel that Bethel’s pleas of guilty to receiving the two 
cheques should not be referred to; the Judge did not know of this arrangement and 
referred to Bethel’s plea of guilty to receiving and not to theft. The Judge further 
directed the jury that where an accused person has been found in possession of 
items that have been recently stolen, they may infer from his failure to give a 
satisfactory explanation that he is guilty of theft. 


Held: |. A plea of guilty by a co-accused is not evidence against the appellant, 
and in this case there was a failure by the Judge to so direct the jury. 

2. A direction as to recent possession is highly relevant to the question of guilty 
knowledge, and is therefore particularly applicable in receiving cases, but is only 
relevant to theft where the circumstances point exclusively to theft. Since in this 
case there was other evidence to implicate the appellant it was not an appropriate 
case for this “doctrine”. 

3. In directing the jury on the effect of recent possession, the Judge’s statement on 
the inference to be drawn watered down, or removed completely, her earlier 
direction to them that the defendant had a right of silence. 

4. The burden of proof, where the only evidence against the defendant is that he 
was in possession of recently stolen property, is that a jury may infer either guilty 
knowledge or that he wasa thief, only if the defendant had offered no explanation 
to account for the possession of the property or if they were sure that any 
explanation given by the defendant was untrue. In this case therefore the jury were 
wrongly directed as to burden of proof and in the circumstances the verdicts were 
unsafe and were quashed. 


Appeal: by William Smith against conviction at Canterbury Crown Court. 


R. v. Smith C.A. 215 


Double jeopardy — Crown Court prematurely stopping appeal 
against summary conviction and allowing appeal — denial of 
natural justice to prosecution — whether on judicial review 
Divisional Court has power to quash Crown Court decision and 
order rehearing of appeal. 

At the hearing of an appeal of two defendants against their convictions of 
offences of wilfully obstructing the police contrary to s. 51(3) of the Police Act 
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1964, the presiding Judge at Bournemouth Crown Court prematurely stopped the 
appeal whilst the main prosecution witness was still giving evidence in chief and 
allowed the appeal. On application for judicial review it was conceded by counsel 
for the respondents that there had been a denial of natural justice to the 
prosecution at the hearing of the appeal, but it was submitted that certiorari did 
not lie to quash the decision of the Crown Court because that would result in the 
defendants being put in peril of conviction twice for the same offence. 

In granting an order of certiorari quashing the decision of the Crown Court and 
an order of mandamus requiring the appeals to be reheard by a Crown Court 
presided over by another Judge, the Divisional Court certified the following 
question as raising a point of law of general importance: 


“Whether and in what circumstances it is open to a Divisional Court of the 
Queen’s Bench by orders of certiorari and mandamus in an application for 
judicial review pursuant to s. 31 of the Supreme Court Act 1981 and O. 53 of the 
Rules of the Supreme Court, to quash an order of the Crown Court allowing an 
appeal from justices and to order the Crown Court to rehear and determine the 
appeal.” 


On leave to appeal being granted by the House of Lords: 


Held: |. Although, in exercising its appellate jurisdiction, the Crown Court 
embarked upon a rehearing of the case on its merits, it never completed that 
rehearing, and its decision was made on an erroneous view of the law which misled 
the learned Judge into stopping the rehearing before the evidence was complete 
and consequently there was no decision on the merits. In those circumstances the 
Divisional Court had power to quash the decision of the Crown Court and to order 
a rehearing of the appeals. 

2. Such a rehearing would not offend the principle that the defendants should 
not be put in peril of conviction twice for the same offence because the only 
conviction against them for the offence would be the original conviction in the 
magistrates’ court, given on the only occasion when they were put in peril. 

3. The question as certified by the Divisional Court was in terms too general to 
permit of a simple answer, and could more appropriately be stated in the following 
form: 


“Whether upon the allowing by the Crown Court of an appeal from the justices 
against conviction and sentence, after the Crown Court has failed to hear such 
appeal on the merits by declining to receive all the admissible evidence desired to 
be led by the respondents, the Queen’s Bench Divisional Court has power upon 
an application by the respondents for judicial review to quash the order of the 
Crown Court and to order such Court to hear and determine the appeal.” 


In that substituted form the answer to the question was in the affirmative and the 
appeal would be dismissed. 


Appeal: from a decision of the Queen’s Bench Divisional Court which quashed 
an order of the Bournemouth Crown Court allowing the appeals of Robert 
MacKay and Gillian Hausamann against their convictions by Bournemouth 
justices of offences of obstructing the police, and ordered the appeals to be reheard 
by a reconstituted Crown Court. 


In Re Weighi H.L. 673 
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Evidence of convictions on related charges — admissibility within 
s.1(f) of the Criminal Evidence Act 1898. 


The appellant appeared before the Crown Court at Wood Green on June 
14, 1982, on two indictments in respect of which he pleaded guilty to three 
counts, one of theft and two of burglary. A new indictment was accordingly 
agreed containing the remaining counts of robbery and theft which were to 
be tried before a jury. 4 

In the course of the trial, the appellant alleged that admissions contained in 
the notes of the police interrogation, which he had signed, were made under 
intimidation. The prosecution then sought leave to introduce evidence, under 
s.1(f) of the Criminal Evidence Act 1898, relating to the admitted offences in 
order to dispute the allegations against the police witnesses. The Judge allowed 
the prosecution to ask questions about the admitted offences, on the basis 
that it showed consistency in the police evidence, and specifically not under 
the powers in the 1898 Act. 

Held: The only power which a Judge has to allow questioning of this 
nature, is within s.1(f) of the 1898 Act which provides that a person charged 
“shall not be asked, and if asked shall not be required to answer, any question 
tending to show that he has committed or been convicted of or been charged 
with any offence other than that wherewith he is then charged... unless... 

Accordingly there was an error of law in arriving at the convictions, which 
were therefore quashed. 

Appeal: by Colin Llewellyn Weekes against conviction by the Wood Green 
Crown Court. 


R. v. Weekes C.A. 113 


—,of previous convictions — admissiblity — probative value as to 
credibility not culpability. 


The appellant was convicted at Swansea Crown Court on September 21, 
1982, of indecent assault upon a woman. At the trial the appellant had denied 
the assault and, in giving evidence, implied that the oral and written admissions 
he was alleged to have made to the police were fabricated. As a result the 
prosecution sought, and were granted, leave to examine the appellant about 
previous convictions, under s.1(f)(ii) of the Criminal Evidence Act 1898. As a 
result evidence was put before the jury that the appellant had previously been 
convicted of several indecent assaults on very young girls. The Judge warned 
the jury that such evidence did not imply guilt on the offence before them but 
was to be considered solely as affecting his credibility. 

Held: Previous convictions are only relevant, when admitted under s.1 of 
the Criminal Evidence Act 1898, in relation to the credibility of the defendant. 
Under that section the Judge has discretion whether to admit such evidence 
or not, and in Maxwell v. D.P.P. [1935] A.C. 309 at 321 Viscount Sankey 
stated that the discretion should not be exercised “‘. . . if there is any risk of 
the jury being misled into thinking that it goes not to credibility but to the 
probability of his having committed the offence of which he is charged”. In 
this case the evidence of previous convictions was such as to introduce con- 
siderable prejudice to the minds of the jury and since it did not impute dis- 
honesty, and the offences were not similar to that before the jury it had little 
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probative value. In the circumstances the evidence should not have been 
admitted and the appeal was allowed and the conviction quashed. 


R. v. Watts C.A. 156 


Evidence — s.13(3) Criminal Justice Act 1925 — admissibility of 
committal statement by deceased witness — exercise of Judge’s 
discretion. 

The appellant was convicted of theft at Kingston Crown Court on March 16, 
1982. On March 26, 1980, he bought a car on hire purchase under an agreement 
which provided, inter alia, that the car would not become his property until all 
instalments were paid, and he could not sell the car until then. The appellant paid 
only the first of eleven instalments. On or about June 25, 1980, it was alleged that 
he sold the car to a Michael McKenzie, who did not know of the hire purchase 
agreement. The appellant later did some repairs to the car for McKenzie. At the 
committal proceedings McKenzie made a statement of their dealings and was 
made the subject of an unconditional witness order, but he died before the case 
came to trial. At the trial the prosecution applied for the statement of McKenzie to 
be admitted under s. 13(3), as amended, of the Criminal Justice Act 1925. This 
application was opposed by counsel for the appellant, whose defence was to be that 
the money he had received from McKenzie related to the repairs to the car, not to 
its purchase. The Judge exercised his discretion to allow the statement to be 
admitted, on the basis that it would not be grossly unfair to the defendant. 


Held: Section 13(3) of the Criminal Justice Act 1925, as amended, provides that 

the Judge has discretion whether to admit such written statements. The exercise of 
that discretion was considered by Ashworth, J.,in R. v. Lindley (1959) C.L.R. 123; 
that where it would be simply unfair to a defendant to admit a heavily prejudicial 
statement, it should be excluded. There is no authority for the test of “gross 
unfairness” applied by the Judge in the present case. On the true test the Judge must 
have excluded the statement. McKenzie had not been cross-examined at the 
committal and the appellant had therefore not been able to challenge his crucial 
evidence. The admission of the statement was heavily prejudicial to the appellant, 
and if this evidence had been excluded there would probably have been insufficient 
evidence for the jury to convict. Accordingly the conviction is quashed. 


Appeal: by Christopher George Blithing against conviction at Kingston upon 
Thames Crown Court. 


R. v. Blithing C.A. 243 


Extradition proceedings — statutory scheme of procedure — magis- 
trates’ function solely to consider English principles — Secretary 
of State has discretion to make order to proceed and to consider 
foreign use for compliance with Treaty. 

An application for judicial review was sought in respect of proceedings in which the 
Chief Metropolitan Magistrate discharged a Mr. Neilsen. against whom extradition 
proceedings were brought. The Danish Government had sought extradition in relation to 
allegations of fraud by Neilsen. brought under s. 280 of the Danish Criminal Code. by 
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fraudulent abuse of his position as controlling shareholder of a company. The Home 
Secretary had issued an order to proceed stating that Neilsen had been accused of the 
commission of the crime of “obtaining property by deception’. this was later supplemented 
with a further list of crimes. The section of the Danish Criminal Code under which Neilsen 
was charged overlaps to some extent with the previous four sections and contains a proviso 
that a person shall only be guilty under s. 280 if the case is not covered by the ss. 276 to 279. 
The Chief Metropolitan Magistrate held that the charge under s. 280 was not substantively 
similar to the English offence, because it was not aimed at the same evil, and it was 
narrower than the English offences, as only the s. 280 offence was alleged, and since he 
held he could not look to the evidence adduced, the magistrate therefore discharged 
Neilsen. 


Held: The Extradition Act 1870 sets out a scheme, which, read in conjunction with the 
relevant Treaty, lists the procedure under which a person may be extradited. The Secretary 
is given discretion whether to make an order in each case, subject to any limitations in the 
Order in Council (which incorporates the Treaty concerned). Once an order is made to 
proceed, the magistrate must, upon receipt, issue a warrant for the apprehension of the 
fugitive providing he is satisfied on the evidence that the warrant would be justified, if the 
crime had been committed in England; for this purpose, he is not required to consider 
foreign law. Similarly at the hearing before the magistrate: he may only receive evidence 
tendered to show the alleged crime is of a political nature or is not an extradition crime. The 
matters for consideration by the magistrate are in accordance with ordinary English law 
and procedure. 

“Extradition crime” is defined in s. 26 of the 1870 Act and described in the first schedule by 
reference to English law, but this refers to the conduct of the fugitive which is complained of 
and not the foreign offence. The text of the Treaty with Denmark contains a list of 
extradition crimes in both languages, which are similar but appropriate to the law in each 
country. Accordingly if the evidence before the magistrate at the extradition proceedings 
would justify committal for trial if that conduct had been committed in England, the 
fugitive can be extradited. 

Issues of foreign law may be relevant to the exercise by the Secretary of State of his 
discretion, in considering whether the conduct complained of constitutes an offence under 
the Treaty. If the fugitive is committed to prison he may challenge his detention, by habeas 
corpus on any grounds, not just those raised before the magistrate, but. for instance, the 
lawfulness of the Secretary of State issuing the order. 

The decision of the Chief Metropolitan Magistrate was therefore quashed and an order 
of mandamus granted ordering the magistrate to cause the matter to be heard and 
determined. 


The Queen v. The Chief Metropolitan Magistrate, 
ex parte The Government of Denmark Q.B.D. 551 


Forfeiture of bail recognizance by Crown Court — whether Divisional 
Court has power to review forfeiture order or whether jurisdiction 
excluded under s.29(3) of the Supreme Court Act 1981 as being 
“a matter related to trial on indictment”. 


The applicant John Herbert Smalley entered into a recognizance in the sum of £100,000 
as surety for his brother, the defendant, who was charged with offences relating to the 
unlicensed export of fighting vehicle engines and released on conditional bail which was 
renewed on his committal for trial at Warwick Crown Court. Subsequently the bail 
conditions were varied to enable the defendant to visit the United States where he was later 
arrested and charged with arms smugyiing offences and released on conditional bail which 
however prohibited his travelling outside that country. 

On the defendant's failure to appear to stand trial at Warwick Crown Court on October 
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25, 1983, a bench warrant for his arrest was issued. On February 16, 1983, at Dallas, U.S.A.. 
he was acquitted of all the charges against him in that trial, but he did not return to the 
United Kingdom. 

The applicant appeared before Warwick Crown Court on July 15, 1983, to show cause 
why his recognizance of £100,000 should not be forfeited and after hearing representations 
on his behalf the court ordered estreatment of that recognizance. 

Upon application for an order of certiorari to quash the forfeiture order counsel for the 
respondents raised a preliminary point that the Divisional Court had no power to review 
the decision of the Crown Court on the ground that it was “a matter relating to trial on 
indictment” and accordingly excluded from the jurisdiction of the High Court under s. 
293) of the Supreme Court Act 1981. 


Held, dealing with the first point only: 1. On the basis of the reasoning of the majority of 
the Court of Appeal in Rv. Sheffield Crown Court, ex parte Brownlow (1981) 145 J.P. 1; [1980] 
Q.B. 530 the order of forfeiture of the applicant's recognizance was made by the Crown 
court Judge in the exercise of his jurisdiction in “a matter relating to trial on indictment” 
and accordingly the Divisional Court was precluded from granting the order of certiorari 
sought, by the terms of s. 2%(3) of the Supreme Court Act 1981. 

2. The decision to the contrary in R. v. Central Criminal Court, ex parte Binji (May 25, 1979, 
unreported} must be taken to be overruled by R. v. Sheffield Crown Court, ex parte Brownlow 
(supra). Application refused. 


Application: for an order of certiorari to quash a decision of the Warwick Crown Court 
ordering the forfeiture of the applicant's recognizance as surety for bail. 


R. v. Warwick Crown Court, ex parte Smalley Q.B.D. 708 


Harbouring escaped prisoners — s.22 Criminal Justice Act 1961 — 
required some positive act, more than mere support — not nec- 
essary to have interest in the premises used. 


The appellant was convicted on December 14, 1982 at Weymouth Magistrates’ Court of 
knowingly harbouring three people who had escaped from prison, contrary to s. 22 of the 
Criminal Justice Act 1961. At the time of the alleged offence the appellant lodged with a 
Mrs. Grant, and had returned to that address to find three men in the house with Mrs. 
Grant one evening; she was told that they were escapees from prison. The appellant 
remained with them. in conversation, for some time, and the men left the house on the 
foliowing day. 

The justices held that in their opinion the escapees were as much the guests of the 
appellant as of any other occupier of the house: and on the appeal posed the question, in 
relation to the charge under s. 22: “whether a person may in law be convicted of the 
offence... where the evidence shows that such a person had mot carried out any positive act 
to assist or provide support or shelter for any prisoner”. 


Held: The word “harbour in its natural meaning and in the context of s. 22 of the 
Criminal Justice Act 1961 means to give refuge to or to shelter a person. It is necessary in 
any particular case to consider whether the accused gave shelter to a person within the 
category specified in the statute, and this involves a positive act; merely to assist or provide 
support would not be enough to constitute the offence. However, (per Roskill LJ. in R v. 
Mystry and Kahn (unreported), it is not necessary for the commission of the offence for the 
accused to have an interest in the premises used. 

Mrs. Grant had since been held not guilty on a similar charge and this was not a case 
where the appellant could be guilty of assisting and encouraging the commission of an 
offence by another person who had been found not guilty as principal. 








INDEX 


The question of law is therefore answered in the negative and the appeal allowed. 


Appeal: by way of case stated by Diana Darch from a decision by the Weymouth 
Magistrates Court. 


Darch v. Weight Q.B.D. 588 


Indictment — refusal of leave to prefer consolidated indictment with 
other defendants on related charges — effect of joinder of un- 
connected charges in single indictment. 


The appellant was committed for trial on a charge of possessing cannabis and three 
charges of handling stolen property. At the trial the prosecution being anxious to deal with 
the handling offences at the same time as related burglary and theft charges against other 
defendants, preferred a single count indictment against the appellant in respect of the 
cannabis charge and applied for leave to prefer a consolidated indictment against the 
appellant and the various men charged in respect of the related offences. The Judge refused 
the application, taking the view that he was bound by the decision in R. v. Thompson and 
Clein (1975) 139 J.P. 618; [1975] 2 All E.R. 1028 which he felt was inconsistent with Practice 
Direction |1976| 2 All E.R. 326 on which the prosecution relied. Thereafter the Judge insisted 
on the single count indictment against the appellant being amended by adding the three 
counts of handling, to which four counts the appellant pleaded guilty and was sentenced. 
On appeal against conviction: 


Held: |. The Practice Direction |1976| 2 All E.R. 326 was not in conflict with the decision in 
R. v. Thompson and Clein (supra) which was dealing with a situation quite different from that 
in the present case and accordingly was no authority for refusing the composite indictment 
proposed. 

2. On a true reading of the authorities. the joinder of the handling charges with the 
cannabis charge could not be justified without there being a sufficient nexus between the 
offences. No such nexus existed and the Judge was wrong to insist on the addition of the 
handling charges to the single count indictment. The resulting contravention of r. 9 of the 
Indictments Rules could not, however. in any way have prejudiced or embarrassed the 
appellant, and the court would apply the proviso to s. 2(1) of the Criminal Appeal Act 1968 
and dismiss the appeal against conviction. 

The court then proceeded to give reasons for refusing leave to appeal against 
sentence. 


Appeal: by Peter Edward Bell against his conviction at Kingston Upon Thames Crown 
Court on a single indictment charging unconnected offences. 


R. v. Bell C.A. 524 


Joinder of offences in one indictment — judicial discretion to order 
separate trials — principles to be applied. 


The appellant appeared before Coventry Crown Court charged with two 
offences of handling stolen goods, and one of burglary. One charge of handling 
concerned stolen photographic equipment, and the other two charges related 
to a credit card found in his possession and were to be treated as alternative 
counts. During the trial application was made to Mr. Recorder Dillon to sever 
the charge concerning the photographic equipment from the other charges, 
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but this was refused. The appellant was subsequently convicted on both 
charges of handling stolen goods. 


Held: 1. Rule 9 of the Indictment Rules sets out the power to join several 
offences in one indictment where they are founded on the same facts, or com- 
prise a series of offences of a similar nature. This power is subject to the over- 
riding discretion of the Judge under s. 5(3) of the Indictments Act 1915 to 
order separate trials where a defendant would be prejudiced by a joint indict- 
ment, or where separate trials are otherwise desirable. 

2. Archbold Criminal Pleading, Evidence and Practice cites the leading 
decision of the House of Lords in Ludlow v. Metropolitan Police Commissioner 
(1970) 54 Cr. App. R. 233 in which the principles which apply to the exercise 
of judicial discretion in such cases were stated. This is followed by a 
reference to the judgment in D.P.P. v. Boardman [1974] 3 Ail E.R. 887 that 
where evidence relates only to one count and is not admissible on any other 
count in the indictment, the Judge should consider ordering separate trials. 
Lord Wilberforce in that case stated the Judge must consider the extent to 
which “similar facts” evidence will be admitted in a joint indictment and 
whether the evidence will be unduly prejudicial to the accused, and in exer- 
cising his discretion he must estimate the relative and respective weight of 
these two factors. It is clear, however, that the dicta in Boardman were in- 
tended to apply solely to the particular circumstances of such cases and do not 
affect the validity and binding nature of the principles laid down in Ludlow. 
The recorder therefore had properly exercised his discretion in this case and 
the appeal was dismissed. 


Appeal: by Michael McGlinchey against conviction by Coventry Crown 
Court to the Court of Appeal (Criminal Division). 


R. v. McGlinchey C.A. 73 


Jurisdiction to try conspiracy to commit a crime abroad only if 
indictment would lie in England — no extension to economic 
loss or injury. 


A reference by H.M. Attorney General under s.36 of the Criminal Justice 
Act 1972 was made following a case of conspiracy to defraud by unlawful 
labelling, sale, supply, or marketing of whisky. The charges arose from a 
conspiracy which it was alleged had taken place in England, concerning a 
quantity of whisky in Frankfurt to which labels imitating those of X Com- 
pany, whose registered offices are in England, were to be affixed before on- 
ward transmission to the Lebanon. 

At the trial the Judge held that he had no jurisdiction to try the indict- 
ment because, following Board of Trade v. Qwen (1957) 41 Cr. App. R. 11, 
a conspiracy in England to commit a crime abroad is indictable here only if 
the crime contemplated is one for which an indictment would lie in England. 

The points of law referred for consideration by the Court of Appeal are: 
Whether on a charge of conspiracy to defraud, where the conspiracy is to be 
carried out abroad, it is indictable if its performance: 1. will cause economic 
loss or damage to the proprietary interests of a company within the juris- 
diction; 2. would injure a person or company here by causing him or it damage 
abroad. 
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Held: The principle laid down in Board of Trade v. Owen is appropriate in 
this case and is limited to conspiracy to commit a substantive crime. It appears 
from the authorities that the real test is to determine the main objective of 
the conspiracy: the court must look to the true object of the agreement 
between the conspirators and not to any resultant loss or damage to third 
parties which might be a foreseeable consequence. In this case the conspiracy 
was intended to defraud potential purchasers of the whisky by reason of the 
false represenation, and damage to X Company was incidental to this. The 
court will not attribute constructive intentions to defendants, Therefore the 
first argument is rejected. 

In respect of the second argument, the court sees no reason to depart 
from the test in Board of Trade v. Owen, either to extend the principle to 
cases where a conspiracy made in England and wholly carried out abroad 
injures a person here, as anticipated by obiter in Lord Tucker’s judgment, 
or to any conspiracy which causes such damage. 

Accordingly the answer to both points of law raised is no. 


Reference: to H.M. Attorney General for consideration of two points 
of law under s.36 of the Criminal Justice Act 1972. 


Attorney General’s Reference (No. 1 of 1982) C.A. 115 


Juvenile sentenced by Crown Court for wounding with intent — 
whether sentence excessive — guidance given as to correct venue 
for sentencing juveniles tried by the Crown Court. 

At the Crown Court at Newcastle the appellant (then a juvenile aged 15 years) 
had pleaded guilty to an offence of wounding with intent contrary to s. 18 of the 
Offences Against the Person Act 1861. He had been sentenced to be detained for 
five years under the provisions of s. 53(2) of the Children and Young Persons Act 
1933. He appealed against sentence. In addition to deciding whether or not the 
sentence was excessive, the Lord Chief Justice took the opportunity to offer 
guidance to Crown Courts who, it appeared, were in some doubt as to the effect 
that the changes in sentencing powers contained in recent legislation had had upon 
the need to remit juveniles convicted in the Crown Court to a juvenile court for 
sentence. 


Held: 

1. The sentence in this case was not excessive. The appeal against sentence was 
dismissed. 

2. The decisions of the Court of Appeal in R. v. Holden(1981)3 Cr. App. R (S) 
78 and R. v. Bailey (1982) 4 Cr. App. R (S) 176 needed to be re-considered in the 
light of the changes effected by the Criminal Justice Act 1982. 

3. Now that there was an alignment of the sentencing powers of the Higher Courts 
and the lower courts, the concept of the juvenile court being the sole proper forum 
in which to deal with juveniles was out of place. 

4. The Crown Court, in applying s. 56(1) of the 1933 Children and Young 
Persons Act had to consider whether it was satisfied “that it would be undesirable 
to... remit the case to a juvenile court . . .” 

5. Examples of cases where it might be undesirable might be: 

(a) the trial Judge would be better informed as to the facts and circumstances: 

(b) the risk of unacceptable disparity if co-defendants were sentenced in different 
courts on different occasions; 


(c) remission would involve delay. duplication of proceedings and fruitless 
expense: 
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(d) the difficulties caused to appeal provisions. 

6: An example of a case where it might be appropriate to remit to the juvenile 
court-could be where a report had to be obtained and the Judge was unable to sit 
when the report became avuilable: this situation could be avoided, whenever 
possible. by the committing justices giving directions that reports be obtained 
before the trial. 

7. The categories of case mentioned in 5 and 6 above were by no means 
comprehensive. 


R. v. Lewis C.A. 329 


Legal aid — joint defendants — assignment of solicitor to represent 
two or more defendants — whether in granting or amending a 
legal aid order the court may assign a solicitor who is not nominated 
by any of the joint defendants. 


The appellant, Leonard William Baker, who was one of six joint defendants 
charged with conspiracy. was granted a legal aid order which assigned to him a 
solicitor who was also assigned to other joint defendants. On May 11, 1983, due to 
a conflict of interest, the solicitor assigned withdrew in the case of the appellant 
and a co-defendant named Cook, and thereafter the justices amended the legal aid 
orders by assigning to them both a solicitor not nominated by either of them. At 
the committal proceedings on June |, 1983, the appellant was represented by his 
own solicitor and not by the one assigned by the court and his application that his 
legal aid order should be so amended was refused by the justices who discharged 
the order. During the course of the hearing it was submitted that there was a 
conflict of interest between the appellant and Cook and that the appellant should 
be separately represented under legal aid by the solicitor of his own choice, but the 
justices decided there was no conflict and rejected the application. The appellant 
was committed for trial and on appeal by way of case stated in relation to the legal 
aid applications: 

Held: |. On a true reading of regs. 8 and 14 of the Legal Aid in Criminal 
Proceedings (General) Regulations 1968, reg. 8 should be construed as being 
directory in the sense that it obliged the court to comply with the requirement of 
assigning a solicitor selected by the applicant but that failure to do so did not 
invalidate the legal aid order made. Such an error should be corrected upon 
application being made to the court to substitute the solicitor chosen. Regulation 
14 overrode reg. 8 only in so far as the court selected a solicitor to act for two or 
more legally aided persons, being a solicitor who had been nominated by one of 
them. 

2. In the present case when, on May 11, the solicitor originally assigned to the 
appellant and Cook withdrew and (because of conflict of interest) no other 
solicitor acting for any of the other co-defendants could properly be assigned. the 
justices should have selected one of the solicitors nominated by the appellant or 
Cook to act for them both. They were in error in assigning a solicitor not 
nominated by either of them. 

3. Accordingly, when at the committal proceedings the appellant applied to have 
the legal aid order amended. the justices should have corrected that error and the 
only proper course was for them to have substituted the appellant's own nominee. 

4. The decision of the justices to discharge the legal aid order would be quashed 
and they would be directed to amend the order as above as from the date of the 
committal proceedings. 


Appeal: by way of case stated by the West Sussex justices sitting at Chichester as 
to whether in assigning a solicitor to act for two or more joint defendants under a 
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legal aid order the court may at any stage select a solicitor not nominated by any of 
them. : 


Baker v. West Sussex Justices Q.B.D. 129 


—, whether defendant appearing before magistrates’ court from 
police custody following his arrest is entitled to legal aki as of 
right — whether a legal aid order may be back-dated to cover 
proceedings in respect of which a previous application for legal 
aid had been refused. 


The appellant was brought before a magistrates’ court on January 22, 1983, 
having been held in police custody since his arrest the previous day on a charge of 
criminal damage, and he was remanded on bail until January 31. His application 
for legal aid was referred to the clerk to the justices who considered it on January 
28 and not being willing to grant it, referred the application to a justice who refused 
it. When the appellant appeared before the court again on January 3! a further 
application for legal aid was granted, but at a subsequent hearing on February 28 
the justices refused an application by defence counsel to back-date the legal order 
to cover the first appearance on January 22, on the ground that they had no power 
to do so. At all times the appellant was financially eligible for legal aid. 

On appeal by way of case stated posing the questions: (a) whether the appellant 
appearing before the court from police custody could be refused legal aid; and (b) 
whether the court had power to back-date the legal aid order subsequently granted: 


Held: 1. Under s. 29(1)(c) of the Legal Aid Act 1974 justices were only under a 
duty to grant legal aid to persons brought before them in pursuance of a remand in 
custody. That provision did not apply in the present case on January 22 when the 
appellant was brought before the court for the first time from police custody, 
though the justices had a discretion whether or not to grant a legal aid order under 
s. 28(2) of the Act. 

2. Justices had no power to back-date a legal aid order to cover proceedings in 
respect of which a previous application for legal aid had been refused. 

3. Quaere whether, if legal aid had been granted on January 28 in respect of the 
application made on January 22, it could properly have been dated January 22 and 
cover work done from that date. 


Appeal: by way of case stated by the Redbridge justices in respect of their 
decisions on applications for legal aid by the appellant, Carl Welch. 


Welch v. Redbridge Justices Q.B.D. 474 


“Motor manslaughter” — co-existent with statutory offences — 
“reckless” had same meaning in both offences — not appropriate 
to join the offences as alternatives. 


The appellant was convicted at Northampton Crown Court of manslaughter, 
caused by the appellant recklessly driving a lorry. The victim and the appellant had 
lived together, and following a quarrel the appellant drove in such a way that the 
victim was crushed and subsequently died; the appellant maintained that his 
intention was to push the victim's car out of the way. On appeal, while accepting 
that the common law offence and the statutory offences under what is now s. | of 
the Road Traffic Act 1972, are co-existent, it was contended that the Judge's 
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direction, on the lines suggested in R. v. Lawrence (1981) 145 J.P. 227; [1982] A.C. 
510, was not appropriate since there were different degrees of recklessness, the 
ingredients of the two offences were not identical. 


Held: |. Driving “recklessly”, according to Lawrence, contained two elements: 
that the defendant was driving in such a manner as to create an obvious and serious 
risk of causing physical injury to some other person, and that he did so without 
having given any thought to the possibility of such a risk, or having done so, had 
taken that risk; if death was caused by such reckless driving then it is manslaughter. 
It would be wrong to give a different meaning to “reckless” according to whether 
the statutory or the common law offence is charged, and the ordinary meaning of 
the word should apply to all offences which involve “recklessness”. 

2. In relation to the joinder of the statutory offence and the common law offence 
in one indictment, which is the practice in Scotland, this raises practical 
difficulties, since the degrees of turpitude may vary greatly and it is not in England 
and Wales relevant to the jury’s determination of the defendant's guilt or innocence 
of the offence charged, but to the appropriate penalty for a guilty defendant. 

The only criterion to guide a jury in deciding whether to convict on the more 
serious charge of manslaughter or under the statutory offence is that the maximum 
sentence stipulated for the statutory offence is five years’ imprisonment. This 
would make the jury’s determination an indication of the sentence which should be 
im 4 


R. v. Seymour H.L. 530 


Obscene publications — forfeiture of obscene articles — whether 
Crown Court hearing appeal against forfeiture order is entitled 
to test obscenity by sampling process rather than by inspection of 


each item. 


On an appeal to the Crown Court from an order of justices under s. 3(3) of the 
Obscene Publications Act 1959 that a large number of obscene articles be forfeited, 
the Judge ordered the police to divide the material seized into three classes of 
varying degrees of obscenity and to select two items of each type of material from 
each class as being typical of the material in that class. By the terms of the order the 
appellants in the appeal were given the liberty to submit a similar number of items 
of their own choice if they did not agree with the police selection, and the court 
would then determine the issue of obscenity on the basis of the samples submitted 
by all the parties. On an application of the Commissioner of Police of the 
Metropolis for judicial review challenging the validity of the Judge’s order: 


Held: The Judge, having the very considerable power which a Judge had for 
controlling proceedings before him, had jurisdiction to make an order of the kind 
he made. He must be allowed latitude to make suitable arrangements for the 
conduct of proceedings, provided a resulting fairness to the parties was achieved, 
and was entitled to take account of the scale of the problem posed to the courts in 
such cases in view of the large number of obscene articles seized. These were not 
criminal proceedings and it was for the Judge so to regulate the proceedings as to 
properly enable him fairly to adjudicate whether or not the allegation of obscenity 
was made out, and he could decide to do that by a process of sampling the vast bulk 
of material seized or by inspecting the whole of it. 

The question of fairness of the order made was not for the Divisional Court to 
determine once it had been decided that there was jurisdiction to make it. However 
the Judge might, on reflection, consider that it would be fairer and more 
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efficacious if he ordered the material to be divided into categories of sexual 
behaviour rather than degrees of obscenity. 


Application: for judicial review of an order of His Honour Judge Owen Stable, 
Q.C., whereby in relation to a public appeal against a forfeiture order made under 
s. 3(3) of the Obscene Publications Act 1959 he directed that the test of obscenity be 
on the basis of a process of sampling the bulk material seized. 


R. v. Snaresbrook Crown Court and Others, ex parte 
Commissioner of Police of the Metropolis Q.B.D. - 449 


Offensive weapon — whether a flick knife is an offensive weapon per 
se (i.e. an article made for use for causing injury to the person) of 
which judicial notice can be taken. 


The appellant was convicted at Croydon Crown Court of having with him ina: 
public place and without lawful authority or reasonable excuse an offensive 
weapon, namely a flick knife, contrary to s. | of the Prevention of Crime Act 1953. 
Following an admission at the trial that the appellant was in possession of a flick 
knife in a public place, the Judge ruled (on the authority of the decision in Gibson 
v. Wales (1983) 147 J.P. 143; 76 Cr. App. R. 60) that it was not open to the defence 
to argue that the flick knife was not an offensive weapon per se. Accordingly the 
only defence raised by the appellant was reasonable excuse for the possession of 
that weapon, which was rejected by the jury. On appeal against the Judge’s ruling: 


Held: A flick knife is necessarily made for use for causing injury to the person — 
i.e. it is an offensive weapon per se — and judicial notice can be taken of that fact 
and the jury directed accordingly. Judgment of Griffiths, L.J. in Gibson v. Wales 
approved. 

Appeal dismissed. 


Appeal: from Croydon Crown Court (His Honour Judge Band and a jury) to the 
Court of Appeal (Criminal Division). 


R. v. Simpson C.A. 33 


Order under s.60 of the Mental Health Act 1959 — medical reports 
and the availability of a suitable placement are the responsibility 
of doctors — junior staff obstruction of the use of secure units 
may amount to contempt of court. 


On October 27, 1982, the appellant was convicted at Oxford Crown Court of 
assault occasioning actual bodily harm, and sentenced to two years’ imprisonment. 
In addition, a community service order imposed by a magistrates’ court was 
revoked and a concurrent sentence of one year’s imprisonment imposed in its 
place. 

The appellant had suffered from schizophrenia for some years and although his 
condition could be controlled by medication, only under a regimen, such as in 
hospital, could it be ensured that he maintained the necessary treatment. As a 
consequence he had been before the courts on 13 occasions in 15 years. The 
recorder indicated, after considering probation and medical reports, that an order 
under s. 60 of the Mental Health Act 1959 would be appropriate, but when he 
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inquired whether there was a suitable hospital to which the appellant could be 
admitted, it appeared that nurses from the relevant health authority who assessed 
the appellant did not think he was suitable for a secure place in one of their 
hospitals. It appeared that it had become impossible for consultant psychiatrists to 
recommend admissions to secure units because of union pressures from the 
nursing staff. In view of this the recorder felt obliged to impose a sentence of two 
years’ imprisonment. 


Held: The Mental Health Act states that it is the responsibility of doctors to 
determine who should be admitted to mental hospitals. 

When a court is deciding whether an order under s. 60 should be made, it does so 
on medical evidence, including whether a place is available. It is improper that 
junior staff, or union officials, should be obstructive about the use of secure units, 
and once an order is made, to obstruct, or counsel or procure any obstruction. may 
amount to contempt of court. Accordingly a s. 60 order was made in respect of the 
appellant. 

In respect of the sentence of imprisonment imposed in place of the community 
service order, the rights to appeal against certain types of sentences passed in the 
Crown Court otherwise than on indictment, are set out in s. 10 of the Criminal 
Appeal Act 1968, as amended, and that section omits any reference to community 
service orders. Therefore the court cannot vary the sentence of imprisonment 
imposed in place of the order. This is particularly unfortunate since s. 60(6) of the 
Mental Health Act provides that when an order under that section is made, a 
sentence of imprisonment should not be imposed by the court. 


R. v. Harding C.A. 595 


Procedure — sentencing for admitted offence — effect of disputed 
statements alleging similar offences — appropriate courses of 
action — where the court may make findings. 


The appellant pleaded guilty to unlawfully and maliciously inflicting grievous 
bodily harm on Stewart Beswick, contrary to s. 20 of the Offences Against the 
Person Act 1861 and was sentenced to three months’ imprisonment; the matter 
came before the Crown Court at Manchester, on appeal against the sentence 
imposed by the magistrates’ court. 

The offence concerned an assault by the appellant on Beswick, with whom he 
had had a homosexual relationship for five years. In the course of the case, 
Statements by both the appellant and Beswick were produced which made 
reference to previous assaults of a similar nature; these were denied by the 
appellant at the trial. Counsel for the appellant was invited on three occasions to 
consider whether she wished these issues to be tried, and she declined. 

The appellant appealed against sentence to the Crown Court where the court 
found, in respect of the statements, “there had been incidents of a similar nature”, 
and increased the sentence to six months’ imprisonment. The question referred as a 
case stated by the Crown Court is: “whether on an appeal against sentence the 
court is entitled to make a finding of fact(s) upon statements made or submitted by 
counsel for the Crown not proved by evidence nor admitted by the appellant, but 
opened by the Crown on the basis of statements in their possession and the 
appellant declining an invitation to have the issue tried”. 


Held: Whether an issue should be tried is not a matter which depends on the 


consent of counsel for the appellant or the accused person but is entirely a matter 
for the court. 


Where there is a sharp divergence on a question of fact, following an admission 
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of an offence, the judgment in R. v. Newton (1983) C.L.R. 198 makes it clear that 
the court has only three courses open to it, two of which might have been 
appropriate in this case: to hear submissions by counsel, and where there is a 
substantial conflict, to come down in favour of the defendant; or to hear evidence 
on both sides. The Judge had failed to correctly follow either of these courses. The 
court must hear evidence before forming its own view in respect of a matter in 
dispute and the Judge was not entitled to make findings on issues of fact without 
first hearing evidence or submissions of counsel on the issues. On the question 
before the court, whether the court was entitled to proceed as it did after the 
appellant declined to have the issue tried, the answer is therefore in the negative. 


Appeal: by way of case stated by Derek Williams against sentence imposed by 
Manchester Crown Court. 


R. v. Williams Q.B.D. $75 


Section 6(3) of the Criminal Law Act — whether an indictment re- 
lating to causing grievous bodily harm includes assault occasioning 
actual bodily harm. 


Three appeals from the Court of Appeal (Criminal Division) raised the issue of 
the true construction to be placed on s. 6(3) of the Criminal Law Act 1967. The case 
concerning the respondent, Wilson, related to an indictment alleging inflicting 
grievous bodily harm, on which, on a direction by the Judge at Kingston Crown 
Court, he was found guilty of assault occasioning actual bodily harm. The 
respondents, E. J. and R. P. Jenkins, father and son, had been charged with 
burglary at Canterbury Crown Court, for entering a building as trespassers and 
theze inflicting grievous bodily harm on a person. After a direction by the recorder, 
the jury convicted both of assault occasioning actual bodily harm. The rulings by 
the Judge and recorder in the two cases were founded on s. 6(3) of the Criminal 
Law Act 1967. The respondents successfully appealed on the basis that the decision 
of the Court of Appeal in R. v. Springfield (1969) 53 Cr. App. R. 68 made it 
impossible to justify a conviction for assault under s. 47 of the Offences Against the 
Person Act 1861 by virtue of s. 6(3) of the Criminal Law Act since the offence did 
not necessarily include the offence of assault occasioning actual bodily harm. 

Held: |. The true construction of s. 6(3) of the Criminal Law Act 1967 is that the 
allegation in the indictment either expressly or impliedly amounts to, or includes 
an allegation of, another offence. The words “amount to” and “include” are 
disjunctive and if either phrase is satisfied the stated consequences can follow. 

2. The word “assault” does not appear in either ss. 18 or 20 of the Offences 
Against the Person Act 1861. nor in ss. 91a) or (2) of the Theft Act 1968. In 
Archbold (36th Ed) 1966 para. 575 it stated that “a prisoner may be convicted of 
common assault upon . . . an indictment charging him . . . with unlawfully and 
maliciously wounding and . . . maliciously inflicting grievous bodily harm. 
although the word ‘assault’ is not used in the indictment”. 

3. In relation to the present cases. it is clear that all the facts charged in the 
indictment need not be proved provided that those facts proved constitute an 
offence of which by law the offender might be convicted on the indictment, to fall 
within s. 6(3) of the Criminal Law Act. “Inflicting grievous bodily harm” impliedly. 
if not expressly, includes the infliction of actual bodily harm: although there can be 
an infliction of grievous bodily harm without an assault, if“inflicting” can include 
“inflicting by assault” then even though it may not necessarily do so, on a fair 
reading of s. 6(3) these allegations at least impliedly include “inflicting by assault”. 
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‘Consolidated appeals: by the prosecution against decisions of the Court of 
Appeal (Criminal Division). 


Commissioner of Police for the Metropolis v. Wilson; 
R. v. Jenkins and Jenkins (Consolidated Appeals) H.L. 435 


Section 17(1)(a) of the Criminal Appeal Act 1968 — reference by 
Home Secretary — Court of Appeal must treat case as referred 
for all purposes — not limited to terms set out in reference. 


The appellant was convicted at the Old Bailey, on November 7, 1975, on three 
counts of conspiracy to commit robbery. He was charged with a number of other 
defendants and the principal evidence for the prosecution against the appellant 
was that of three other members of the gang. The appellant did not give evidence or 
make a statement. One of the accomplices who had given evidence against the 
appellant, Peter Wilding, was released from prison in 1981 and gave a newspaper 
interview retracting the evidence he had given. Following this the Home Secretary 
referred the matter to the Court of Appeal (Criminal Division) under s. 17(1)(a) of 
the Criminal Appeal Act 1968. 

The perfected notice of grounds of appeal relied in part on the fresh evidence of 
Peter Wilding and in part on the fact that the uncorroborated evidence of 
accomplices made the original verdicts unsafe and unsatisfactory. The latter point 
had been rejected in a previous appeal and the Court of Appeal refused to allow it 
to be argued, holding that it must confine itself to the matter set out in the Home 
Secretary’s letter, and relying in this ruling on the decision in R. v. Caborn- 
Waterfield [1956] 2 Q.B. 379. 


Held: Section 17(1)(a) of the Criminal Appeal Act is unambiguous; if the Home 
Secretary decides to act under s. 17(1)(a) instead of (b) the wording clearly 
empowers him to refer the whole case of that person to the Court of Appeal, which 
is then under a duty to treat the case as referred for all purposes as an appeal to the 
court by that person. It follows that Caborn- Waterfield and all decisions in which 
it has been applied to references under s. 17(1)(a) should be treated as overruled. In 
the present case, Wilding had repudiated his newspaper statement, in evidence to 
the Court of Appeal, which was accepted. The summing-up in respect of the 
accomplice evidence was impeccable and therefore the appeal was dismissed. 


Per curiam: Lord Scarman stated that Barras v. Aberdeen Steam Trawling and 
Fishing Co. Ltd. [1933] A.C. 402 did not create an inflexible rule of construction 
that where the words of a statute repeated those used in previous legislation 
the legislation intended them to take the construction already put on them by a 
superior court. 


R. v. Chard H.L. 465 


Substantial delay in prosecution process — whether abuse of process 
of court — relevant considerations for court in exercising dis- 
cretion to stop prosecution. 


The applicant was arrested on October 28, 1979, for failing without reasonable 
excuse to provide a specimen of blood or urine for a laboratory test contrary tos. 193) 
of the Road Traffic Act 1972 and taken to a police station. Thereafter he did not know 
he was being prosecuted for the offence until December 10, 1982 when he was 
arrested on a warrant. At the hearing before the West London Magistrates’ Court on 
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April 8, 1983, the applicant submitted that having regard to the delay which had 
occurred, to proceed further with the matter would be an abuse of the process of the 
court and the case should be dismissed. The magistrate decided that as the applicant 
had not made any inquiries of the police as to their intention following the incident 
and that neither the police nor the prosecution had acted in bad faith, it would be 
wrong to dismiss the information. On application for judicial review: 


Held: On the authorities, the matters to which the magistrate should have applied 
his mind were not limited to the two questions he had considered. A characteristic 
case for the exercise of his jurisdiction to decline to allow the prosecution to proceed 
occurred where a substantial delay had been caused by a deliberate act of the 
prosecution or by inefficiency on the part of the prosecution and where the 
defendant had not himself caused or contributed to the delay. If, in such a case, the 
defendant was shown to have suffered prejudice, or even if such prejudice was to be 
inferred from the fact of the delay, the justices might exercise their jurisdiction; 
indeed, the longer the delay the more ready the justices might be to draw the 
inference of prejudice. In contrast, where the sole or even substantial cause of delay 
was the conduct of the defendant, then it was difficult to see how the continuance of 
the prosecution could be held to be an abuse of the process. Where substantial delay 
had occurred and could be attributed to the fault of both prosecution and defence. it 
was for the justices to consider whether, taking into account the conduct of the 
defendant, the delay was attributable to the inefficiency of the prosecution, and if so, 
whether the defendant had been or must have been prejudiced, in deciding whether 
the continuance of the prosecution could be regarded as an abuse of the process of 
the court. 

In the present case the magistrate took too narrow a view of his jurisdiction and 
had erred in law, and in all the circumstances the court would grant an order of 
prohibition restraining the trial of the applicant from proceeding further. 


Application: for judicial review and an order of prohibition directed to the West 
London Stipendiary Magistrate restraining the trial of the applicant Robert Andre 


Anderson from proceeding upon a charge under s. %3) of the Road Traffic Act 
1972. 


R. v. West London Stipendiary Magistrate, 
ex parte Anderson Q.B.D. 683 


DANGEROUS DRUGS 


Importation of cannabis — mistake as to nature of substance and 
mistake of law by the accused — knowledge of substance essential, 
mistake of law irrelevant — use of Vickers procedure. 


The appellant was charged at Gravesend Crown Court on November 18, 
1982 under s.170(2) of the Customs and Excise Management Act 1979 with 
having been knowingly concerned in the fraudulent evasion of the prohibition 
of importing cannabis. The appellant initially pleaded not guilty, contending 
that he believed the substance in the packages he imported was money. The 
Judge ruled, following the procedure adopted in the Vickers case (1975) 61 
Cr. App. R. 48, that even on the version of events advanced by the defendant 
he would be obliged to direct the jury to convict. This ruling was made on the 
basis that: (1) The appellant was enlisted by a third party to import a sub- 
stance in fraudulent evasion of its prohibition; (2) The substance was cannabis, 
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the importation of which is prohibited by the Misuse of Drugs Act 1971; (3) 
The appellant mistakenly believed he was importing currency, he also mis- 
takenly believed such importation was prohibited. As a result of the ruling the 
defendant pleaded guilty. 


Held: Section 170(2) of the Customs and Excise Management Act 1979 
does not create an offence of absolute liability, since it states that the offence 
is committed ‘‘knowingly”. It is a necessary relevant element of the offence 
that the accused knows that the importation is prohibited, following the judg- 
ment of Lord Justice Widgery in R. v. Hussain [1969] 2 Q.B. 567, at 572, in 
which he stated “‘it is essential that he (the accused) should know that the 
goods which are being imported are good subject to a prohibition”, even 
though he may not know the precise nature of the goods. Furthermore, refer- 
ring to the decisions in Sweet v. Parsley 53 Cr. App. R. 21 and Bank of New 
South Wales v. Piper (1897) 61 J.P. 660; [1897] A.C. 383, the absence of 
mens rea consists in a belief by the accused in the existence of facts which if 
untrue would make the act of the accused innocent. 

On the facts of the case as the appellant believed them to be he could not 
have been convicted, and his mistake of law was irrelevant, and the appeal was 
accordingly upheld. A writ of venire de novo was refused as the original trial 
was not a nullity, and the matter was not an irregularity of procedure. 


Appeal: by Paul Desmond Taaffe against conviction at the Crown Court at 
Gravesend on November 18, 1982. 


R. v. Taaffe C.A. 151 


Evasion of prohibition on the importation of controlled drug — de- 
fendant mistakenly believed he was importing currency illegally — 
mistake of law cannot make an act a criminal offence — offence 
requires guilty mind. 


The Crown appealed from a Court of Appeal decision quashing a conviction at 
Gravesend Crown Court on a charge of fraudulent evasion of the prohibition on the 
importation of a controlled drug. The question in the appeal is whether the offence is 
committed where the defendant: 

(a) imports prohibited drugs into the United Kingdom: 

(b) intends fraudulently to evade a prohibition on importation; but 

(c) mistakenly believes the goods to be money and not drugs: and 

(d) mistakenly believes that money is the subject of a prohibition against importation. 


Held: The Lord Chief Justice construed s. 170(2) of the Customs and Excise Management 
Act 1979. under which the charge was brought. as not creating an offence of absolute 
liability. but requiring evidence of a guilty mind and the phrase “knowingly concerned” in 
the subsection meant knowledge that the substance being imported was prohibited. A 
mistake of law whereby the respondent believed he was importing currency in 
contravention of a prohibition. could not make that a criminal offence. It is an accepted 
principle of criminal law that a man must be judged on the facts as he believes them to be. 
when the state of his mind and his knowledge are ingredients of the offence with which he 
is charged. 

For the same reasons as given in the Lord Chief Justice's judgment the answer to the 
certified question is therefore in the negative and the appeal dismissed. 
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Appeal: by the Crown on a certified question from a decision of the Court of 
Appeal. 


R. v. Taaffe H.L. 510 


Misuse of Drugs Act 1971 — construction of “‘cocaine”’ — substance 
or product — general meaning. 


The appellant was found guilty of possessing cannabis, and of possessing 
cocaine with intent to supply. The latter offence concerned a quantity of powder 
found at the appellant’s house, which was analyzed as containing 40 per cent 
cocaine. The appeal is against conviction and sentence for possessing cocaine with 
intent to supply, and concerns the construction of ss. 2 and 5(3) of the Misuse of 
Drugs Act 1971 and Part I, sch. 2 of the Act, and in particular whether “cocaine” is 
used in a general sense to include specific forms, derivatives or preparations. 


Held: A controlled drug is defined in s. 2(1) of the Misuse of Drugs Act as “any 
substance or product . . . specified in Part I, II or III of sch. 2”. “Substance” covers 
any kind of matter, whereas “product” envisages the result of some process. The 
substances and products listed as class A drugs includes “coca leaf” which is 


. defined as “the leaf of any plant of the genus Erythroxylon from whose leaves 


cocaine can be extracted either directly or by chemical transformation”. “Cocaine” 
in this definition is therefore a generic word including natural extracts and 
chemical extracts. 

Paragraph 6 in Part I does not concern the same kind of subject matter as paras. 
2 to 5, but refers to converting a class B drug into class A one, and its reference 
to forms of cocaine derived by chemical transformation has no relevance to the 
previous paragraphs. 


Appeal: by Tony Greensmith, against conviction for possession of cocaine with 
intent to supply, on a point of law. 


R. v. Young Courts Martial Appeal Board 492 


—, unlawful possession with intent to supply — whether self-induced 
intoxication relevant to statutory defence under s.28(3)(b)(i) of 
the Misuse of Drugs Act 1971. 


The appellant was charged before a District Court Martial in West Germany with 
possessing a controlled drug with intent to supply. His defence. under s. 28 of the Misuse of 
Drugs Act 1971, was that by reason of intoxication he was unable to hold a belief or register 
a suspicion that what he had in his possession was a controlled drug. The Assistant Judge 
Advocate General withdrew that consideration from the court and directed that the test to 
be applied was the belief or suspicion of a reasonable and sober man. On appeal against 
conviction on the ground that the court had been misdirected: 


Held: dismissing the appeal. self-induced intoxication was not a relevant consideration 
in the exercise of the statutory defence under s. 28 of the Misuse of Drugs Act 1971. The case 
of Jaggard v. Dickinson |1981| 72 Cr. App. R. 33 was a persuasive but not binding authority 
for the proposition that where there was an exculpatory statutory defence of honest belief. 
self-induced intoxication was a factor which must be considered in the context of a 
subjective consideration of the individual state of mind. Accepting and applying that 
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decision, it would lead to the conclusion that, in so far as the belief and suspicion were 
concerned, there would have been a misdirection in the present case. However the third 
limb of s. 28(3)(b\i) which was an integral part of the exculpatory defence also raised the 
issue of whether the appellant had “reason to suspect”, and the question was whether that 
was something entirely personal and individual calling for an entirely subjective 
consideration or involved the wider concept of an objective rationality. In the Court's 
opinion it was the latter, and it followed that it was a correct direction that self-induced 
intoxication did not avail. Moreover it was an unnecessary gloss to introduce the concept of 
the reasonable sober man, but that did not vitiate the fundamental direction that self- 
intoxication was no defence. 


Appeal: by Robert Gordon Young against his conviction by a District Court Martial at 
Soest in West Germany of possessing a controlled drug (LSD) with intent to supply. 


R. v. Greensmith C.A. 270 


—, intent to supply drugs — s.5(3) — meaning of “‘supply” — whether 
it includes returning drugs to owner. 


The appellant was charged at the Inner London Crown Court under ss. 5(2) and 
5(3) of the Misuse of Drugs Act 1971, with the possession of cannabis, and 
possession of the drug with intent to supply another. Early in the trial the appellant 
changed his plea in respect of the charge of simple possession, to “guilty”. On the 
other charge, under s. 5(3), he pleaded not guilty, contending that he was merely 
transporting the cannabis for the owners, to whom he would return it, in exchange 
for a quantity for his own use. The Judge ruled that on this evidence the appellant 
had no defence to the charge, and as a consequence of this ruling the appellant 
changed his plea to guilty on this charge. 


Held: In R. v. Greenfield[1983]C.L.R. 397, the Lord Chief Justice stated that, 
with regard to the meaning of s. 5(3) of the Act, the question is whether the accused 
intended to supply — the relevant element is the intent on the part of the person 
who possesses the drug to supply. 

“Supply” in this section covers a wide range of transactions where physical 
control of a drug is transferred from one person to another: and in this context 
questions of ownership or legal possession are irrelevant to the issue of whether or 
not there was intention to supply. In this case, by his own evidence, the appellant 
intended to transfer control of a quantity of cannabis in his possession: therefore 
the Judge’s ruling was correct. 


Appeal: by Winston Delgado against conviction at the Inner London Crown 
Court. 


R. v. Delgado C.A. 431 
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ENVIRONMENTAL HEALTH 


Whether daytime use of loudspeakers in the street (not being used 
for the purpose of advertising trade or business) can be restrained 
as noise nuisance by the local authority — s.58 of the Control 
of Pollution Act 1974. 


There was a trade in pet animals in a street market.. Members of the public, 
including the respondents, who disapproved of this trade used to demonstrate 
against it and part of their activity included the use of megaphonés and the 
making of significant noise. 

The local authority served notices on the respondents under s.58(1) of the 
Control of Pollution Act 1974, requiring them to cease the use of amplifi- 
cation devices in the street and to reduce the general noise level of the demon- 
stration activities to a level which would not exceed the background noise 
level in the area. The respondents appealed against these notices to a stipendiary 
magistrate who deleted the part relating to the general noise level but con- 
firmed the notices in relation to the use of amplification devices. The respon- 
dents further appealed to the Crown Court, which held that s.58 of the 1974 
Act applied only where noise is emitted from premises and not where, as on 
the present facts, the noise is created in the street. On appeal by the local 
authority. 


Held: Although there is nothing in the plain words of s.58(1) to restrict 
its ambit to noise emitted from premises, if Part III of the Act is read as a 
whole, s.58( 1) should be construed as being subject to that restriction. There- 
fore s.58(1) i is concerned only with noise emitted, or likely to be emitted, 
from premises. This conclusion is reinforced by a consideration of the statu- 
tory nuisance provisions of the Public Health Act 1936, as well as by a con- 
sideration of various statutes, including the Licensing Acts 1872 and 1902, 
the Public Order Act 1936, the Criminal Justice Act 1977 and the Highways 
Act 1980. Accordingly the appeal must be dismissed. 


Appeal: by way of case stated by the appellant local authority against a 
decision of the Crown Court allowing an appeal by the respondents against 
a decision of a stipendiary magistrate sitting at Old Street magistrates’ court. 


London Borough of Tower Hamlets v. 
Manzoni and Walder Q.B.D. 123 


EVIDENCE 


Admissibility of prejudicial evidence of events prior to the matters 
charged — discretion of Judge — circumstances where there is an 
error of law. 


Following street confrontations in Forest Gate on July 2, 1983 the appellant was 
questioned by police about a fight in which it was alleged he had stabbed another 
young man. In his answers he told police he and two friends had earlier been 
accosted by a group, in an alleyway, and as a result a challenge was made to meet 
later, at which later time the stabbing took place. No charge was made in respect of 
the earlier incident. 

At the trial the Judge ruled as admissible evidence of the events in the earlier 
struggle including evidence that at that time the appellant had with him without 
reasonable excuse a knife which he was ready to use as an offensive weapon. On 
appeal, the defence contended that this evidence had a prejudicial effect wholly 
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disproportionate to its probative value. 


Held: A Judge has a discretion to exclude admissible evidence if it would be 
disproportionately prejudicial, but this must be exercised to promote, not to 
defeat, the course of justice. 

Since all evidence against an accused is prejudicial to him there must be a proper 
balance between proof and prejudice, and the court would be slow to interfere with 
the trial Judge’s exercise of that discretion. Further, in this case, the admission of 
police evidence of the appellant’s statement about the earlier confrontation was 
absolutely proper. 

If on appeal it were established that the trial Judge erred in law, for instance in 
not withdrawing the case from the jury, it is not the law that it is open to this court 
to look at the whole of the evidence given at the trial, in deciding whether or not to 
quash the conviction following the error of law. 


Appeal: by Wayne Edward Cockley against conviction at Snaresbrook Crown 
Court, on prejudicial evidence of earlier events, ruled admissible by the Judge. 


Mr. B. Speller for the appellant. 
Mr. A. Issard-Davies for the Crown. 


R. v. Cockley C.A. (Crim. Div.) 663 


HALLMARKING 


Unhallmarked article described as “‘gold’”” — breach of s.1(1)(b) of 
the Hallmarking Act 1973 — whether section imposes strict 
liability. 

The appellant, a dealer in jewellery and precious metals, supplied an 
unhallmarked article to which the description “gold” had been applied. Section 
1(i(b) of the Hallmarking Act 1973 makes it an offence for any person, in the 
course of a trade or business, to supply or offer to supply an unhallmarked article 
to which such a description is applied. It was accepted that the article was not 
hallmarked and that it had been described as “gold”. The appellant argued that for 
there to be an offence under s. 1(1)(b) the prosecution had to establish mens rea. 
The justices convicted on the basis that s. 1(1)b) created an offence of strict 
liability. On appeal: 


Held: dismissing the appeal, that s. 1(1)(b) of the 1973 Act created an offence of 
strict liability. 

Appeal: by way of case stated by Alan Chilvers against the decision of the 
Guildford justices. 


A. Collins for the appellant. 
A. Phillips for the respondent. 


Chilvers (C.A.) v. Rayner (A,J.) Q.B.D. 50 


HUSBAND AND WIFE 


Child — access order — proceedings for disobedience — evidence of 
parties — provision of notes of evidence and reasons for decision 


INDEX 


(Magistrates’ Courts Act 1980, s.63(3), and Rules of Supreme 
Court, O. 90 r. 16). 

An order made in a magistrates’ court for access by a father to his child in the 
custody of the mother defined certain conditions under which the access provision 
was to be exercised, but it was insufficiently precise and allowed misunderstanding 
to arise. It provided for access upon notice being given, but did not clearly establish 
who was to give notice or how notice was to be given, and it did not allocate 
responsibility for production of the child at the access place. When proceedings were 
brought for disobedience to the order, each party was able to blame the other. 

The disobedience was held to have been established and a financial pénalty was 
imposed on the mother. She appealed. No notes of the evidence and no statement of 
the justices’ reasons were made available on appeal. 


Held: (1) The original order was unsatisfactory because it did not adequately 
define the circumstances for access. 

(2) In such proceedings the magistrates’ court should hear evidence from both 
sides and it is not satisfactory for one party to be withheld from the witness box for 
purely tactical reasons. 


(3) In such proceedings notes of the evidence and a statement of the justices’ 
reasons should be made available upon appeal (compare RSC O. 90, r. 16). 


Appeal allowed. Magistrates’ order imposing financial penalty suspended, and 
proceedings remitted to the magistrates’ court for rehearing and for the addition of 
an application for further definition of the order for access. 


Appeal to the Family Division from an order for payment of a monetary penalty for 
disobedience to an order of a magistrates’ court. 


Tilmouth v. Tilmouth Fam. Div. 705 


Divorce — custody of child — child’s welfare not outweighed by a 
parent’s public duty to seck employment and carn money. 


Upon the divorce of the parents, the father looked after the child of the marriage, a 
boy under five years old. The father, being unemployed and having some help from his 
parents, had made a good job of looking after the boy, and the welfare report 
recommended that it would not be in the child's interest to disturb that arrangement. 
The Judge, being substantially persuaded that there should be no interference with 
the father’s moral duty to find employment and earn money, granted custody to the 
mother. The father appealed. 


Held: The welfare of the child is paramount, and the Judge was wrong to allow it to 
be displaced by the undesirability of the father remaining unemployed. 


Appeal allowed. Order for custody to the father. 


Appeal from custody order made in divorce proceedings. 
Bird v. Bird and Others C.A. 641 
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—, maintenance for children — payer’s subsistence level — order for 
- periodical payments which reduces payer’s remaining income be- 
low amount of supplementary benefit. 
The sole income of the payer (former husband) consisted of supplementary and child 
benefits. The Judge ordered that he should pay 50p per week in respect of each of three 
children. The payer appealed on the ground that the order reduced his income below the 


supplementary benefit, and supplementary benefit should be deemed to be subsistence 
level. 


Held: The amount of supplementary benefit provides a guide but it is not to be blindly 
applied. The court must have regard to the responsibilities and liabilities of the payer and 
should assess how much of his income he actually needs. If there is room for an order for 
him to contribute to his children’s maintenance, an order may be made. 


Stockford v. Stockford (1982) 3 FLR 60, 12 Fam Law 30, CA 
Tovey v. Tovey (1978) 8 Fam L 80, and 
Billington v. Billington (1974) 138 JP 228; {1974] | All ER 546 Fam D followed. 


Payer's appeal dismissed. 


Appeal: to the Court of Appeal against orders for periodical payments for the 
maintenance of children made by a county court Judge on appeal from the registrar. 


Freeman v. Swatridge and Swatridge C.A. 619 


Divorce — periodical payments for maintenance of wife pending suit 
and interim maintenance for children — principles on which court 
should act — order should be made notwithstanding that the wife 
derive no personal benefit from it — court is not bound as to 
amount by Department of Health and Social Security assessment 
— order may be for husband’s benefit through tax relief. 


The wife was receiving supplementary benefit and the husband was voluntarily 
paying to the Department of Health and Social Security an amount assessed by the 
Department. The wife applied for maintenance pending suit for herself and interim 
maintenance for the children. Her application was dismissed because it appeared 
that the amount the court would order would not take her out of the 
supplementary benefit bracket and she would therefore derive no personal benefit 
from an order. The wife appealed. 


Held: In considering an application for maintenance pending suit the court 
should act on the same principles as in making a final order. 


Per curiam: |. The amount should be assessed on the means and needs of the 
parties, and the court is not bound by an assessment made by the Department of 
Health and Social Security. 

2. The making of an order would be in the husband's interest because he could 
get tax relief on his payments which is not allowable on voluntary payments. 
Appeal allowed. 


Appeal: to the Family Division against the refusal by a registrar to make an 
order for maintenance. 


Peacock v. Peacock Fam. Div. 444 
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Family law — paternity of child — power of court to require use of 
blood tests — relevance of that power when there is no issue as to 
paternity — s.20 of the Family Reform Act 1969. 

Divorce — financial provision — admitted adultery relied on as a 
ground for reducing amount of wife’s maintenance — relevance of 
inquiry into paternity of children. 


The husband petitioned for divorce and relied on the wife’s adultery as grounds 
for reducing the financial provision to be made for her. The wife admitted adultery. 
On the husband’s application the Judge ordered the use of blood tests to settle the 
paternity of two children who had been accepted as children of the marriage and to 
establish the wife’s adulterous conduct. The wife appealed against that order. 


Held: 1. Where there is no issue of paternity to be decided, as in this case where it 
was not disputed that the children were children of the marriage, the power under 
s. 20 of the Family Law Reform Act 1969 does not arise. S v. S[1970]3.All E.R. 107 
H.L. distinguished. 

2. Where the wife’s adultery is relied on as a ground for reducing the financial 
provision to be made for her, the reduction will be based on proof of her behaviour 
in relation to the party cited and the marriage in general. If adultery is admitted, 
proof of paternity of the children will carry the matter no further. 

Appeal allowed. Order for use of blood tests quashed. 


Appeal: to the Court of Appeal against an order of the Deputy Registrar, upheld 
by a Deputy High Court Judge, for the use of blood tests. 


J. Mason for the appellant. 
R. H. J. Gibb for the respondents. 


Hodgkiss v. Hodgkiss and Walker C.A. 417 


LICENSING 


Allowing sale to and/or consumption of intoxicating liquor by 
persons under 18 years in licensed premises — meaning of “know- 
ingly” in prosecutions under s.169(1) of the Licensing Act 1964. 


The appellant was joint licensee of the Mecca Centre, Sunderland which had a 
full justices’ licence. On Friday, February 13, 1981, a heavy metal/rock session was 
held on the premises and it was the policy of Mecca on that occasion that only 
those over 18 years would be allowed into the premises. The appellant admitted 
that 16 to 21 year olds were attracted to the session. Entry into the centre was 
regulated by a visual assessment of age by a member of the management staff who 
was at the door of the premises. It was regarded as inevitable that some people 
under 18 would gain admission to the function and that they would buy drinks. 
When the police visited the premises during the course of the evening there were 46 
juveniles in the centre of whom 17 were under the age of 17 years. The appellant 
was charged that he knowingly allowed the consumption of intoxicating liquor ina 
bar by a named person, that person being under the age of 18 years, or alternatively 
that he knowingly allowed a person to sell intoxicating liquor to a named person 
that person being under the age of 18 years, contrary to s. 1691) of the Licensing 
Act 1964. He was convicted by the justices and appealed to the Crown Court. His 
appeal was dismissed; it was said that the appellant was turning a blind eye to what 
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was going on. He closed his eyes and knowingly allowed people to come into the 
premises. The appellant appealed by case stated to the Divisional Court. 


Held: it was clear from the facts of the case that the appellant did not deliberately 
close his eyes or turn his head away to avoid knowing the relevant facts. On the 
contrary, he was doing his best to enforce a system despite the fact that the 
circumstances were making enforcement extremely difficult and although he 
recognized that in the circumstances it was inevitable that some persons under 18 
would slip through the net, would attend the function, and would be served 
intoxicating liquor. The case should be distinguished from Ross v. Moss (1965) 129 
J.P. 537. There was no reason to extend the meaning of the word “knowingly” to 
cover the situation pertaining in this case, and the appeal would, therefore, be 
allowed. 


Appeal: by case stated by Roy Buxton against a decision by Durham Crown 
Court dismissing his appeal against conviction by Sunderland magistrates. 


Buxton v. Chief Constable of Northumbria Q.B.D. 9 


Application for consent to structural alterations — licensing justices’ 
policy relating to the provision of dancing facilities in licensed 
premises — relevance of policy in such application — s.20 of the 
Licensing Act 1964. 


Mecca Limited. the owners of a licensed club called “Tiffany's” in Sheffield, 
proposed to change the name and character of the premises. Accordingly they 
applied to the licensing justices for consent to structural alterations under s. 20 of 
the Licensing Act 1964. At the hearing of the application there were no objectors, 
but the consent was nonetheless refused. The licensing justices had formulated and 
published a detailed policy relating to the provision of dancing facilities in licensed 
premises having the benefit of special hours certificate under s. 77 of the Act. The 
policy was based in large part on the contents of three publications which were 
concerned with different aspects of safety in public places, and went on to provide 
detailed formulae to enable a calculation to be made as to whether the dancing 
facility within the club premises was adequate within the meaning of s. 83 (2) of the 
Act. 

Mecca Limited appealed to the Crown Court against refusal of consent and after 
a rehearing, the appeal was dismissed. The Crown Court came to the conclusion 
that it was not satisfied that the implementation of the proposals would result in 
the provision of facilities for dancing that would be adequate having regard to the 
number of persons for whose reception provision was made. The learned Judge 
went on to say that the decision of the Crown Court was made on that basis and 
not on the basis that the proposals failed to meet the formulae in the policy 
statement. 

Mecca appealed with leave to the Divisional Court for a declaration that the 
Crown Court erred in upholding and approving the justices’ policy, which was 
unreasonable and unlawtul, and sought an order of certiorari to quash the 
determination of the appeal. 


Held: |. The appeal would be allowed to the extent that certiorari would run to 
quash the decision of the Crown Court, but the declaration sought by the 
applicants would not be granted. The Crown Court had erred in treating the matter 
as though an application for a special hours certificate was before it by conducting 
a review of the conditions which would have to be satisfied under s. 77 in the light 
of the whole scheme of alterations proposed. Relevance of an examination as to 


INDEX 


the effects of proposed alterations upon conditions of a special hours certificate or 
a music and dancing licence had to be established, and was not so established in 
this matter. 


Per curiam: Justices hearing an application for consent to alterations should not 
regard themselves as automatically entitled to examine the effects of proposed 
alterations upon the conditions of a special hours certificate or a music and 
dancing licence. i 

2. As well as being erroneous in law for reasons of irrelevance, the approach of 
the Crown Court towards reaching the decision was confused and inadequate. It 
was wrong to judge the adequacy of the dance floor solely upon its proposed size 
and the number entitled to be on the premises. The degrees to which the partaking 
of refreshment and listening to music would have occupied the time and interest of 
patrons had to be taken account of and was not: (R. v. Uxbridge Licensing 
Justices, ex parte Palos, The Times June 28, 1974, approved). 


Appeal: by way of judicial review by Mecca Leisure Limited against a decision of 
Sheffield Crown Court to dismiss an appeal froma decision of the licensing justices 
for the City of Sheffield. 


R. v. Sheffield Crown Court, ex parte Mecca 
Leisure Ltd. Q.B.D. 225 


Application for occasional permission — eligible organization — right 
association to object — maximum duration of permission — 
propriety of allowing one permission to cover four successive 
nights — s.1 of the Licensing (Occasional Permissions) Act 1983. 


The treasurer of the Biggin Hill Light Operatic Society, an eligible organization, 
applied to the Bromley Licensing Justices for an occasional permission in 
respect of performances which the society were to hold on four successive 
nights at a local school. Approximately 120 persons were expected to attend 
each evening, and the facility for selling alcoholic liquor was required during 
each performance. When the application came before the licensing justices the 
Bromley Licensed Victuallers Association wished to appear and oppose the 
grant. The justices declined to hear the Association, taking the view that only 
the police were entitled to object. In relation to the four performances the 
justices granted one permission. The Association appealed on the basis: (1) that 
the justices were required to hear objectors to the application and objections were 
not restricted to the police; and (2) it was necessary for four permissions to be 
granted to cover the four performances. 


Held: 1. Although the action of the Association in seeking to object to the 
application may have been motivated partly out of self interest, nonetheless it 
might assist the justices by putting relevant material before them which perhaps 
would not otherwise have been brought to their notice. Parliament did not 
intend to limit objections to the police. 


Per curiam: Justices must retain a discretion in appropriate cases to make it clear 
that a particular form of objection is of no advantage or help to them and is 
wasting their time. If, in those circumstances, having ascertained the nature of 
the objection and learning the facts relied upon they come to the conclusion 
that they do not wish to hear more, then the court would not seek to interfere 
with justices, who being anxious to proceed with other applications, deal quite 
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shortly with objections which are wasting their time. 

2. Four separate permissions would be needed to cover the four performances in 
question. The wording of the Act meant that a permission was able to be 
granted for one continuous period not exceeding 24 hours. 


Appeal: by application for judicial review by Bromley Licensed Victuallers 
Association in respect of a decision of the Bromley Licensing Justices on 
September 23, 1983. 


R. v. Bromley Licensing Justices, ex parte 
Bromley Licensed Victuallers Association Q.B.D. 496 


Application for public entertainments licence — provision for 
observation by chief officer of police and the fire authority — 
status of objections — duty of authority to give notice to appli- 
cant of any representations or objections — compliance with the 
rules of natural justice — Local Government (Miscellaneous 
Provisions) Act 1982. 

Michael Richard Cowan, on behalf of Whitbreads, made application in March 
1983 to the Huntingdon District Council for an entertainments licence in respect of 
licensed premises in St. Neots, known as “Cuddles”. The council received 
observations on the application from the chief officer of police and the fire 
authority and they also received a petition from members of the public, apparently 
by way of opposition to the application. The applicant was not informed by the 
local authority that any objections had been received, nor was he informed of the 
substance of the observations or substance of the petition. No opportunity was 
thus accorded to him to comment on what objectors had said either by way of oral 
hearing or in writing. In June 1983 the application was refused. The applicant 
applied to the Divisional Court by way of judicial review for an order of certiorari 
to quash the decision of the council. 


Held: the relief sought would be granted. The substantive question was whether 
a local authority was required to comply with the rules of natural justice when 
exercising its licensing function. In the judgment of the court the authority was 
under a duty when dealing with entertainment licences, first to inform the 
applicant of the substance of any objection or of any representation in the nature of 
an objection, and secondly, to give him an opportunity to make representations in 
reply. 


Appeal: by way of judicial review by Michael Richard Cowan and Graham 
Starkey Lingwood against a decision of Huntingdon District Council. 


R. v. Huntingdon District Council, ex parte 
Cowan and Lingwood Q.B.D. 367 


Definition of “drunk” in s.12 of the Licensing Act 1872 — whether 
loss of self-control must be attributable solely to consumption of 
intoxicating liquor — test to apply when condition caused by 
drink in conjunction with drugs etc., e.g. glue sniffing. 
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The respondent was charged with being drunk in a public place contrary to s. 12 of 
the Licensing Act 1872. The facts were that he had been found there not in proper 
control of himself in that he was staggering, his eyes were glazed and his speech was 
slurred; he smelled strongly of glue but there was no smell of alcohol and near to him 
were some plastic bags and a tin containing glue. He admitted having drunk five 
large cans of lager earlier in the day. 

The justices were of the opinion that the offence could only be committed if the 
respondent was deprived of proper control of himself solely by the effect of alcoholic 
liquor, and being unable to determine, on the facts, that that was the case they 
dismissed the charge. On appeal by way of case stated. 


Held: |. There was no distinction between the word “drunk” ins. 91 of the Criminal 
Justice Act 1967 (which dealt with aggravated offences of drunkenness originally 
found in the Licensing Act 1872) and the word “drunk” in s. 12 of the Licensing Act 
1872. In Neale v. LM.LE. (A Minon (The Times, March 5, 1984) dealing with a case under 
s. 91 of the 1967 Act in which the justices had found that the defendant's disorderly 
behaviour was attributable not to the consumption of intoxicating liquor but to glue- 
sniffing, the Divisional Court concluded that the natural and ordinary meaning of 
“drunk” coincided with the primary meaning in the Shorter Oxford Dictionary, 
namely “that has drunk intoxicating liquor to an extent which affects steady self- 
control”. Accordingly, the word “drunk” in s. 12 of the 1872 Act should be understood 
as referring to someone who has taken intoxicating liquor to excess so that he has lost 
the power of self-control. 

2. Ifthe evidence before the justices was that the defendant had indulged both in an 
excessive consumption of intoxicating liquor and also in some other form of activity, 
such as glue sniffing. which might also have affected his self-control, they had to 
decide as a matter of common sense whether they were satisfied that, apart from the 
glue-sniffing, he had consumed intoxicating liquor to an extent which affected his 
steady self-control. 


Appeal dismissed. 


Appeal: by way of case stated by the Thetford justices as to the meaning of the word 
“drunk” in s. 12 of the Licensing Act 1872. 


Lanham v. Rickwood Q.B.D. 737 


Licensed premises — entry by constable suspecting an offence of 
drinking after hours being committed — delay in unlocking door 
— details the constable required to give before gaining admission 
— s.186(1) of the Licensing Act 1964. 


Police officers went to a public house in Smethwick at 1.03 a.m. on Saturday. 
December 11, 1982. Lights were on and a lot of noise came from the bar on the 
premises. The bar itself could not be seen because of frosted glass windows. One of 
the officers, Sergeant Pugh, formed the opinion that an offence of drinking after 
hours was being committed, and he knocked on the door of the premises for the 
purpose of demanding entry to detect such offence. He knocked on the door 
several times and shouted “Police”. No one came to the door. Four minutes later, 
the sergeant heard scuffling inside the premises and the sound of bottles. He 
banged three times on the door and shouted “Police, open the door immediately”. 
No one came to the door. The noise inside the premises subsided and the sergeant 
knocked twice more. No one came to the door. The sergeant stayed by the door and 
five minutes later the respondent, who was the licensee of the premises, unbolted 
the door. Sergeant Pugh entered the premises and found several people sitting in 
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the bar. None of these persons had a drink in front of them. The respondent stated 
to the sergeant that the persons were his friends and he had paid for their drink. 
The respondent was prosecuted by the police, it being alleged that the respondent 
had failed to admit a constable on the demand of that constable for entry, contrary 
to s. 186(1) of the Licensing Act 1964. The justices acceded to a submission of no 
case to answer made on behalf of the respondent on the basis, first, that the 
sergeant when he knocked on the door should have let it be known distinctly who 
he was and under what authority he claimed admission. Secondly, that the 
respondent did not fail to admit the sergeant when he opened the door. The 
informant appealed. 


Held: It was not necessary that the sergeant or constable should give his name. It 
is sufficient if he states that he is a police constable and that he required admission 
to the premises in that capacity. The inference was overwhelming in this case that 
this was to detect the commission of an offence that he suspected was being 
committed. The case would be remitted to the justices with a direction to proceed 
to hear the case. 


Appeal: by way of case stated by Janice Lesley Roberts against a decision of the 
Warley Justices. 


Roberts v. Sanghera Q.B.D. 428 


MAGISTRATES 


Bail — whether a magistrate having granted bail has power to rescind 
his decision. 

Having committed the applicant for trial at the Crown Court a stipendiary 
magistrate considered the question of bail, and although initially minded to refuse 
bail on the ground that the applicant was likely to commit further offences. he 
decided after hearing submissions by the defence solicitor to grant conditional bail. 
Thereafter, on leaving the dock, the applicant passed a disparaging remark to a 
policeman which caused the magistrate to change his mind and thereupon he 
remanded the applicant in custody. 

On application for a writ of habeas corpus on the ground that the magistrate was 
functus officio when he ordered the applicant to be remanded in custody and therefore 
his detention was unlawful: 


Held: It could not be said that the moment the magistrate stopped speaking he was 
then and there functus officio. One had to look at the circumstances in each case and 
ask whether. in practical terms, the occasion in question had come to an end. Having 
regard to the circumstances of the present case the occasion of dealing with the bail 
application had not come to an end and it was open to the magistrate to add another 
condition to bail if he thought fit or to refuse bail. 

Application for habeas corpus refused but an application for bail on behalf of the 
applicant was granted. 


Application: for a writ of habeas corpus by Winston David George Harris on the 


ground that he was unlawfully detained at a remand centre by order of the 
stipendiary magistrate sitting at West London Magistrates’ Court. 


Re Harris Q.B.D. 584 
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Binding over, on conviction to keep the peace and be of good be- 
haviour — whether court under duty to give defendant opportunity 
to make representations as to terms and amount of proposed 
recognizance. 

The applicant was convicted by the City of London justices of using insulting 
words and behaviour contrary to s. 35( 13) of the City of London Police Act 1839 as 
amended and was fined £10 and ordered to pay costs. On appeal the Crown Court 
confirmed the conviction and sentence and, additionally, without inviting 
comment by or on behalf of the applicant or inquiring into his means, bound him 
over for two years to keep the peace and be of good behaviour in the sum of £500. 
On application for judicial review of the binding over order: 


Held: Although a court may announce its intention to bind a defendant over 
without giving him an opportunity to make representations, the rules of natural 
justice demanded that, unless the amount of the recognizance was to be ina trivial 
sum, the court should inquire into the means of the defendant and give him or his 
advocate an opportunity to make representations. As that was not done in the 
present case the binding over order would be quashed. 


Costs out of central funds. 


Application: for judicial review of an order of binding over imposed upon the 
applicant Stephen Boulding at the Central Criminal Court on appeal. 


R. v. Central Criminal Court, ex parte Boulding Q.B.D. 174 


—, whether a juvenile can enter into a recognizance by consent if 
there is not a sanction for a refusal to be bound over. 


A juvenile was charged with obstructing the police. The prosecutor was 
prepared to offer no evidence if the juvenile was bound over by the court. The 
magistrates felt unable to follow this course for two reasons: 1. there was no 
apprehension of any further breach of the peace; 2. they had no power to 
require a juvenile to enter into a recognizance, even if he consented. The case 
was adjourned for a trial to take place before a different bench. The magis- 
trates were invited to state a case on the second of the two points, namely 
whether a magistrates’ court has any power to bind over a juvenile with his 
consent either under his own recognizance or by requiring him to provide 
sureties. 

Held: There is no power to commit to custody a person who is under 17 if 
he refuses to enter into a recognizance, but the court has power to order a 
juvenile who is prepared to do so, to enter into a recognizance to be of good 
behaviour and to keep the peace. The power exists whether the proceedings 
are under the Magistrates’ Courts Act 1980 or the Justices of the Peace Acts of 
1361 or 1968. 


Conlan v. Oxford Q.B.D. 97 


Committal proceedings — dock identification — whether examining 
justice has discretion to exclude such admissible evidence — 
principles on which Divisional Court will interfere. 
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aring committal proceedings against the four applicants charged with violent 
offences against the person, the defence solicitor objected to a prosecution witness 
being asked to make a dock identification of two of the applicants on the grounds 
that no identification parade had been held and that the principles of the Attorney 
General’s guidelines in cases where identity was in issue had been breached. The 
examining justice accepted the prosecution view that he was bound by the decision 
in R. v. Horsham Justices, ex parte Bukhari(1981) 74 Cr. App. R. 291 and decided 
to allow the questions. On application for judicial review following the committal 
of the four applicants for trial: 


Held: 1. The evidence to which objection was taken was undoubtedly 
admissible. 

2. It was for the court of trial and not for examining justices to decide whether, in 
their discretion, legally admissible evidence ought not to be adduced. Examining 
justices did not have that discretion. 

3. The Divisional Court would not quash a committal for trial merely because 
examining justices had admitted evidence which was, in law, inadmissible. Such an 
error did not involve a denial of jurisdiction, and it was only where there had been 
such a denial that the court would, in its own discretion, interfere. 

4. Even if examining justices did have a discretion to exclude admissible 
evidence, the court would not quash a decision not to exclude such evidence, 
however wrongly based. 


Application: for a judicial review of an order of the stipendiary magistrate sitting 
as an examining justice at the Highbury Corner magistrates’ court committing the 
four applicants, Richard Boyce, John King, Paul Lodge and Steven Lodge for trial 
at the Crown Court for offences under ss. 18 and 47 of the Offences Against the 
Person Act 1861. 


R. v. Highbury Corner Magistrates’ Court, ex parte 
Boyce and Others Q.B.D. 420 


—, offence triable on indictment only — sufficient evidence only to 
commit for trial for offence triable either way — whether court 
has power to try lesser offence summarily. 


The applicant was charged before examining justices with wounding with intent 
contrary to s. 18 of the Offences Against the Person Act 1861 which is triable on indictment 
only. At the end of the committal proceedings the justices found that the evidence failed to 
disclose a prima facie case for that offence, but did disclose a prima facie case of wounding 
contrary to s. 20 of that Act which is an offence triable either way. Thereupon the defence 
solicitor submitted that the case should proceed by way of summary trial under s. 25(3) of 
the Magistrates’ Courts Act 1980, but the justices, having initially announced that the 
charge was suitable for summary trial, then upheld the submission of the prosecution that 
the provisions of s. 6 of the latter Act were mandatory in their terms and obliged them to 
commit the applicant for trial on the wounding charge, which they did. On application for 
judicial review: 


Held: 1. By virtue of the mandatory provisions of s. 6(1) of the Magistrates’ Courts Act 
1980, examining justices inquiring into an offence triable on indictment only and finding 
that there was sufficient evidence to put the accused on trial for any indictable offence 
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(including an offence triable either way) were bound to commit him for trial. That 
subsection was not qualified by s. 2(4) of the Act (which authorized summary trial of an 
offence triable either way) because the latter section could only have effect when the 
procedural requirements of ss. 19 to 22 of that Act were complied with before any evidence 
was called, whereas s. 6 contemplated no decision being made by the justices until after they 
have heard the evidence. 

Moreover s. 25(3) of the Magistrates’ Courts Act 1980 under which justices had power to 
change from committal proceedings to summary trial, applied only when a defendant 
appeared or was brought before the court on an information charging him with an offence 
triable either way, and that was clearly not the situation in the present case. i 

2. On that construction of the Act, however, if a person appeared before the justices for 
committal proceedings on an information charging an offence triable either way, and the 
justices found that some other offence triable either way was made out, they would have 
power by virtue of s. 25(3) to try that other offence summarily. 


Per Kerr, L.J.: The proper interpretation of the opening words of s. 6(1) of the 
Magistrates’ Courts Act 1980 “Subject to the provisions of this and any other Act relating to 
the summary trial of indictable offences” is to put on one side, for the purposes of 
construing the remainder of s. 6(1), any charges of offences triable either way. 


Application refused. 


Applicatioa: for judicial review of a decision of the Cambridge justices committing the 
applicant Martin David Alexander Fraser for trial on a charge of wounding having found 
there was insufficient evidence to justify his committal for trial on a charge of wounding 
with intent. 


R. v. Cambridge Justices, ex parte Fraser Q.B.D. 720 


—, substantial delay in prosecution process — power of court to stop 
prosecution arises only when it is an abuse of process of the court. 
The applicant was charged with 16 offences under the Theft Act 1968 arising out of 
fraudulent transactions in 1978 and 1979 in connexion with affairs of two companies, both 
of which went into liquidation in 1980. Three co-accused were involved in some of the 
charges. Although the applicant was convicted in February 1983 of other offences arising 
out of the same circumstances, committal proceedings in respect of the current offences were 
not brought before the justices until September 7, 1983, and thereafter were adjourned until 
January 30, 1984, when a submission on his behalf that the committal proceedings were an 
abuse of the process of the court was rejected by the examining justices. On application for 
a judicial review: 


Held: 1. The power to stop a prosecution arose only when it was an abuse of the process of 
the court and it might be such an abuse of process if cither 

(a) the prosecution had manipulated or misused the process of the court so as to deprive 

the defendant of a protection provided by the law or to take an unfair advantage of a 

technicality, 

or (b) on the balance of probability the defendant had been, or would be, prejudiced in 

the preparation or conduct of his defence by delay on the part of the prosecution which 

was unjustifiable, e.g. not due to the complexity of the inquiry and preparation of the 

prosecution case, or to the action of the defendant or his co-accused, or to genuine 

difficulty in effecting service. 

2. The ultimate objective of the discretionary power was to ensure that there should be a 
fair trial according to law, which involved fairness both to the defendant and the 
prosecution. 
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3. In the present case it was clear that the delay had not prejudiced the defendant in the 
preparation or conduct of his defence because he had always admitted his guilt. The 
magistrates were therefore right to direct that the committal should proceed and the 
application must fail. 


Application: for judicial review of an order of the Derby magistrates’ court that committal 
proceedings against the applicant Terence Vernon Edward Brooks and three co-accused 
was not an abuse of the process of the court and should proceed accordingly. 


R. v. Derby Magistrates’ Court, ex parte Brooks Q.B.D. 609 


Committal proceedings — whether delay can amount to abuse of 
process of court — considerations on application for further 
adjournment — whether justices entitled to ask prosecution to 
reveal the state of its case. 


The three applicants were charged before the Guildhall justices on March 5, 
1983, with conspiracy following police investigations into counterfeit Eurobonds 
and frauds which commenced not later than the autumn of 1982. They were 
remanded on bail until May and then until August and when they appeared before 
the court on August 10, 1983, a further application for adjournment was made by 
the prosecution on the grounds that it was not ready to start committal proceedings. 
The defence objected and invited the justices to discharge the applicants, 
submitting that there had been an abuse of the process of the court by the 
prosecution and that the delay was so inordinate as severely to prejudice the 
applicants. Expressing their view that the case was complex and time consuming. 
but without inviting the prosecution to inform them of the state of its case, the 
justices further remanded the applicants to December 14, but at the same time 
urged the prosecution to expedite the committal proceedings. 

On application for judicial review challenging the decision of the justices not to 
dismiss the charges: 


Held: |. Although it would be an abuse of the process of the court if the 
prosecution induced justices to grant adjournments in circumstances where the 
prosecution knew that the justices would not have done so had they known the 
facts which were known to the prosecution, there was nothing in the present case to 
indicate that the prosecution had conducted itself otherwise than with propriety. 

2. In exercising their discretion to grant a further adjournment the justices had 
acted perfectly correctly in principle, taking into account all relevant matters and 
excluding irrelevant material in reaching their decision. 

3. When considering granting adjournments of committal proceedings justices 
had the right, but only in exceptional cases and where the delay was truly excessive, 
to require the prosecution to reveal the state of its case. Unless the prosecution 
could then show that there was a prima facie case to present, the justices should 
carefully consider whether justice demanded that they should refuse the 
application, no matter what the consequences might be. In the present case. 
however, there was no obligation on the justices on August 10 to require the 
prosecution to do that. 


Application: for judicial review of the decision of the Guildhall justices on 
August 10. 1983, not to dismiss charges against the applicants but to remand them 
until December 14, 1983. in circumstances where the prosecution was not in a 
position to proceed with their committal proceedings. 

R. v. Guildhall Justices and Director of Public Prosecutions, 
ex parte Carson-Selman, Knight and Pimm Q.B.D. $92 
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Consent to summary trial and plea of guilty — whether justices may 
then commit for trial. 


The defendant and his co-accused were charged with assault occasioning actual 
bodily harm. The prosecution opposed summary trial, but the justices decided to 
accept jurisdiction, whereupon the defendant consented to be tried summarily and 
pleaded guilty, but his co-accused elected to be tried at the Crown Court. Both men 
were remanded in custody and at an adjourned hearing the prosecution invited the 
justices to discontinue the summary proceedings and commit both men for trial, a 
procedure which, despite objections from the defendant's solicitor, the justices 
agreed to follow. On application for judicial review: 


Held: On the authority of R. v. Grant (1936) 100 J.P. 324; (1936) 26 Cr. App. R. 
8, which was binding on the court, the power of the justices under s. 25(2) of the 
Magistrates’ Courts Act 1980 to discontinue a summary trial and proceed to hear 
the case as examining justices “at any time before the conclusion of the evidence for 
the prosecution”, was not available in the present case where an unequivocal plea 
of guilty had been accepted in the summary trial. 

Application was granted with orders of prohibition and mandamus requiring 
the justices to continue the summary hearing. 


Application: for judicial review of a decision of the Dudley justices to 
discontinue the summary hearing of an offence to which the defendant David 
Horace Gillard had pleaded guilty and to commit him for trial at the Crown Court. 
R. v. Dudley Justices, ex parte Gillard Q.B.D. 


Contempt of court — serious contempt in the fact of magistrates’ 
court — whether immediate committal to prison justified where 


defendants not given opportunity for legal representation — 
whether breach of requirements of natural justice — s.12(2) of 
the Contempt of Court Act 1981. 


At Newbury magistrates’ court the five female applicants who were not legally 
represented were committed to prison for 14 days for contempt in the face of the 
court following a disturbance which seriously disrupted the business of the court. 
The disturbance arose when, along with other spectators in the courtroom, the 
applicants obstructed the police in carrying out the instructions of the justices to 
remove from the court a defendant because of her behaviour. Thereafter, having 
directed the police to take into custody 11 women (including the applicants) who 
were actively involved in the disturbance, the justices retired to consult their clerk 
and about I5 minutes later reassembled and dealt with each one separately, giving 
each the opportunity to apologise and make representations. Eight of the women 
taken into custody (including the five applicants) declined to apologise and were 
each committed to prison for 14 days. 

On applications for judicial review on the ground that the justices had failed to 
comply with the requirements of natural justice: 


Held: dismissing the applications: |. In the circumstances of the present case, 
where there was a serious contempt in the face of the court which had to be dealt 
with swiftly and firmly, there was no obligation upon the magistrates in complying 
with their duty to see that justice was done to the contemners, to ensure that they 
had legal advice. Should similar circumstances arise again, however, justices 
should consider inviting counsel ora solicitor present in court at the time, to havea 
word with the persons so taken into custody. 
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2. Section 21(1) of the Powers of Criminal Courts Act 1973 (which restricted the 
power of a magistrates’ court on conviction to impose a custodial sentence on a 
defendant who was not legally represented) did not apply to a committal order 
under s. 12(2) of the Contempt of Court Act 1981 as that did not involve a 
“conviction”. 

3. The applicants committed a serious contempt of court which merited an 
immediate custodial sentence, and the sentence passed was not excessive. 


Applications: for judicial review and orders of certiorari to bring up and quash 
orders of the Newbury magistrates’ court committing each of applicants to prison 
for 14 days for contempt of court. 


R. v. Newbury Justices, ex parte Du Pont and Others Q.B.D. 248 


Information bad for duplicity — single document setting out five 
offences with common preamble governing all the offences — 
whether can be construed as five informations being set out in 
one document, or whether bad for duplicity as being one in- 
formation charging five offences — Magistrates’ Courts Rules 
1981, rr. 12(1) and 12(2). 

The appellant was charged with five offences under the Food Hygiene 

(General) Regulations 1970 which were set out in a single document. The 

document was in the form of a summons addressed to the appellant and con- 

tained a schedule which set out the five offences alleged numbered 1 — 5 pre- 
ceded by a preamble governing the five offences as a whole in the following 

terms: “On May 12, 1982, at Burnells, 92 High Street, Croydon, being a 

person carrying on a food business, namely the trade or business of retail con- 

fectioner, in the course of that business committed the five offences hereunder 
specified, contrary to the several provisions hereunder specified of the Food 

Hygiene (General) Regulations 1970 made under s.13 of the Food and Drugs 

Act 1955, hereunder referred to as ‘the said Regs’ ”’. In all relevant places 

throughout the document the words “informations” and “offences” were in 

the plural. 

Overruling the contention of the appellant that the document did novi 
contain five informations, but was one information charging five offences and 
was therefore bad for duplicity, the justices proceeded to hear the case and 
convicted the appellant on four of the five charges. On appeal by way of case 
stated: 


Held: On the authority of Edwards v. Jones (1947) 111 J.P. 324; [1947] 1 
K.B. 659, the document could only be construed as one information charging 
five offences and was therefore bad for duplicity. Accordingly the justices 
were not entitled to proceed to try the information by virtue of r.12(1) of the 
Magistrates’ Courts Rules 1981. Before a document could be said to contain 
two informations it must contain two quite separate parts in each of which 
was to be found all the constituent elements of a single offence. In the present 
case there was a preamble which was common to all five charges and to which 
reference had to be made before there was a complete statement of any of the 
offences. Accordingly the appeal would be allowed. 


Appeal: by way of case stated from a decision of the Croydon justices that 
a document setting out five charges against the appellant and having a pre- 
amble common to all the offences was not had for duplicity. 


Shah v. Swallow Q.B.D. 100 
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Legal aid — “Widgery criteria’ — “real jeopardy of losing liveli- 
hood’’ — soldier likely to be discharged from Army on con- 
viction. 


The applicant, a serving soldier, was summoned on three charges of indecent 
exposure contrary tos. 4 of the Vagrancy Act 1824, and his application for legal aid 
was refused by the justices on two occasions. The issue was primarily one of 
identity. On application for judicial review of the justices’ decisions: 


Held: In exercising their wide discretion in relation to the grant of legal aid, 
justices will have regard to the “Widgery criteria” setting out the factors which 
indicated that legal aid was desirable in the interests of justice. Among the matters 
to be taken into account were threats to a person’s livelihood and as, in the present 
case, the applicant was a serving soldier and so likely on conviction to be 
discharged from the Army, legal aid should have been granted. Accordingly the 


justices exercised their discretion wrongly and the application for certiorari would 
be granted. 


Application: for judicial review of two decisions of the Brigg justices whereby 
they refused to grant legal aid to the applicant on two occasions, 


K. Lawrence for the applicant. 
The respondents did not appear and were not represented. 


R. v. Brigg Justices, ex parte Lynch Q.B.D. 214 


Maintenance order, for provision as specified in the application — 
rectification of written form of order. 


An application was made to a magistrates’ court in accordance with s. 6 of the 
Domestic Proceedings and Magistrates’ Courts Act 1978 for an order for periodic 
payments in terms set out in the application. Such an application is required, by r. 4 
of the Magistrates’ Courts (Matrimonial Proceedings) Rules 1980, to be made in 
writing and to state what financial provision is applied for, but it need not be in 
writing if the application for a periodical payments order began under s. 2 of the 
Domestic Proceedings and Magistrates’ Courts Act 1978 and in that case an oral 
application may be made. The written order drawn up by the court provided for 
payments in respect of the children to be made to the applicant wife for the benefit 
of the children. When that was noticed some seven months later, the wife applied 
for judicial review and the solicitors who represented the parties stated that, to 
avoid a tax liability, the agreed provision had been for direct payment to the 
children. The magistrates did not submit any conflicting evidence. 


Held: By order of mandamus the court would direct that the magistrates’ court 


order should be amended to provide that payments be made to the children and not 
to the wife. 


Application to the Queen’s Bench Division for judicial review of an order for 
periodical payments made by a magistrates’ court. 


Peter Hughes for the applicant wife. 


R. v. Chester Justices, ex parte Holland Q.B.D. 257 
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—, issue of postponed warrant of commitment to prison for default 
— consideration of application that warrant shall not be issued — 
consideration of application by person imprisoned that the 
warrant shall be cancelled — s.18 of the Maintenance Orders 
Act 1958. 


On February 7, 1980, a magistrates’ court committed the appellant to prison for 
a term in respect of arrears under an order for the maintenance of his children, and 
postponed the issue of the warrant on terms which required regular payments 
towards the arrears. He did not comply with those terms. On May 19, 1982, a 
notice was sent to him by recorded delivery postal service in accordance with s. 
18(1)(b) of the Maintenance Orders Act 1958. He submitted an application that the 
warrant of commitment should not be issued and the court replied in a letter sent 
by ordinary post suggesting that he should apply for a variation of the amount of 
the periodical payments. The appellant said that he had not received that letter and 
apparently did not comply with the order. On March 10, 1983, without further 
notice, a magistrate issued the warrant for committal to prison and it was executed. 

Two days after the execution of the warrant, an application was made to the 
magistrates’ court on his behalf under s. 18(4) that the warrant should be cancelled, 
and it was supported by statements made by a solicitor on his behalf. The 
magistrates refused the application that the warrant be cancelled. 

He appealed by case stated against the issue of the warrant. 


Held: 1. Having served notice under s. 18(1) that the warrant was due to be 
issued, and having by subsequent correspondence indicated that the warrant 
would not be issued for the time being, the court should not have issued the 
warrant 10 months later without serving a fresh notice. 

2. The correspondence from the court to the appellant modifying the terms of 
the earlier notice should have been sent by the same means as the original notice, 
namely by recorded delivery service. 

3. For those two reasons the issue of the warrant was invalid. 

4. Uponthe application for the cancellation of the warrant, the statement from 
solicitors should have been accepted under s. 18(4) as the disclosure of matters 
requiring consideration, and the application should have been referred to the court 
for consideration under s. 18(5). 

Appeal allowed and committal to prison revoked. 


Appeal: by case stated from the decisions of a magistrates’ court to a Divisional 
Court of the Family Division. 


Slater v. Calder Justices Fam. Div. 274 


Notes of evidence taken at summary trial — whether justices’ clerk 
under a duty to supply notes of evidence to defendant in con- 
nexion with his appeal to the Crown Court against conviction — 
Relevance of Practice Note (1956) 120 J.P. 119; [1956] 1 Q.B. 
451, re providing a copy of notes of evidence taken at summary 
hearing to defendant on appeal against conviction. 


The applicant, John Mark Hill, was convicted of two motoring offences by 
Lancaster justices and gave notice of appeal against the conviction due to be 
heard at the Crown Court. Thereafter, his solicitors wrote to the justices’ clerk 
asking for a copy of the notes of evidence taken at the hearing, for the pur- 
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poses of the appeal. The clerk declined to provide a copy. On application for 


an order of mandamus to compel the justices’ clerk to supply a copy of the 
notes of evidece: 


Held: The court had no power to compel the justices’ clerk to furnish the 
applicant with a copy of the notes of evidence taken at his trial before the 
magistrates’ court. The Practice Note of (1956) 120 J.P. 119; [1956] 1Q.B. 
451 recommending that justices’ clerks should send their notes of evidence to 
the Chief Justice that the court had no power to make any order directed to 
magistrates’ courts to provide notes of evidence to the appeal court. It there- 
fore only reflected his view as to the desirability of this being done in the 
circumstances specified in the practice note. As the court had no power to 
direct a justices’ clerk to furnish notes of evidence taken at the summary 
hearing to the superior court in such cases, plainly the court could not direct 
him to provide a copy of the notes to the applicant. 


Application: for judicial review of the refusal of the clerk to the Lancaster 
justices to supply to the applicant a copy of the notes of evidence taken on 


the summary trial of the applicant and for an order of mandamus to compel 
him to do so. 


R. v. The Clerk to the Lancaster Justices, 
ex parte Hill Q.B.D. 65 


Order other than for payment of money — proceedings for breach — 
order for child access can be enforced — failure must be wilful 
— particulars of alleged breach are to be disclosed — punishment 
of breach after default has been remedied — s.63(3) of the 
Magistrates’ Courts Act 1980. 


Guardianship of Minors — order for child access — disobedience 
may be dealt with by proceedings under s.63(3) of the Magistrates 
Courts Act 1980. 


By an order under the Guardianship of Minors Act 1971, W, the child’s father, 
had been granted access to a child. W applied by proceedings under s. 63(3) of the 
Magistrates’ Courts Act 1980, for the committal of P, the child’s mother, for 
breach of the provision for him to have access. The magistrates were satisfied that 


P had disobeyed the order, but not wilfully, and so found. P appealed against that 
finding. 


Held: |. An order under the Guardianship of Minors Act 1971 containing a 
provision for access to a child is an order that something shall be done, and is 
enforceable under s. 63(3) of the Magistrates’ Courts Act 1980: Re K (a minor) 
[1977] 2 All E.R. 737, Fam.D. followed. 

2. Such default can be punished only if failure to obey the order of the court is 
wilful, a deliberate intention. 

3. Anallegation that the defendant has consistently disobeyed the order and has 
declined to allow access is insufficient as a statement of the allegation the 
defendant is required to answer. In most cases it is possible to give particulars of 
date, time or approximate time and place of the alleged breach, and that should be 
done to give the defendant a clear statement of what is alleged against him. 


Per curiam: It can be argued that s. 63(3) of the Magistrates’ Courts Act 1980, 
provides punishment for a past contempt, and it is now not necessary to follow B. 
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v. B.(1969) 133 J.P. 245 P.D.A. decided under anearlier statute, on this point, but as 
the court was allowing the appeal on other grounds it was unnecessary to decide the 


point. 
Appeal allowed, and breach proceedings dismissed. 


Appeal: by notice of motion to Divisional Court of Family Division from a 
finding that breach of an order had been found proved by a magistrates’ court. 


Patterson v. Walcott Fam. Div. 161 


Recognizance to keep the peace etc. — proceedings for forfeiture on 
breach — standard of proof required to establish breach of recog- 
nizance — whether civil or criminal burden of proof — s. 120(1) 
and (2) of the Magistrates’ Courts Act 1980. 


The applicant entered into a recognizance in the sum of £1,000 to keep 
the peace and be of good behaviour towards the respondent. A summons was 
later issued against the applicant alleging that he had damaged the respon- 
dent’s property and was thereby in breach of that recognizance and requiring 
him to show cause why the recognizance should not be forfeited. In determin- 
ing those allegations the justices applied the civil burden of proof and ordered 
the applicant to forfeit the sum of £1,000 and to be further bound over in the 
sum of £1,500 for 12 months. On application for judicial review: 


Held: An application to forfeit on estreat a recognizance under s. 120 of 
the ‘Magistrates’ Courts Act 1980 constituted, both substantively and pro- 
cedurely, a civil proceeding in which the appropriate standard of proof was 
the civil, not the criminal, standard. 


Application dismissed: 


Application: for judicial review to quash an order of the Marlow justices 
whereby, on applying the civil burden of proof, they declared a recognizance 
to be forfeited and ordered the applicant to be further bound over. 


R. v. Marlow Justices, ex parte O'Sullivan Q.B.D. 82 


Sentence on summary conviction — when sentence may be questioned 
on case stated as being “wrong in law or in excess of jurisdiction” 
— powers of Divisional Court on quashing sentence imposed to 
substitute another sentence within the justices’ limits. 

The appellants were convicted by the Durham justices of usinga vehicle in which 
there was not installed recording equipment (usually called a tachograph) in 
accordance with the Community Recording Equipment Regulations (i.e. Council 
Regulation (EEC) No. 1463/70) contrary to s. 97(1)(a) of the Transport Act 1968. 
The appellant company were the owners of the vehicle and the appellant. Derek 
Robinson, was the driver. In convicting the appellants the justices rejected a 
submission that the vehicle was a “specialized breakdown vehicle” and so was not 
subject to the Regulations by virtue of an exception clause. 

The justices found that in using the vehicle without recording equipment the 
appellant company had relied upon a letter from the Department of Transport 
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which had led them to believe that they were acting lawfully and that the appellant 
driver had relied upon his employers believing that he was acting lawfully. 

On conviction the justices imposed the maximum fine of £200 on the appellant 
company and a fine of £100 on the driver. 

On appeal by way of case stated against the convictions it was held that the 
justices were correct in law in holding that the vehicle in question was not a 
specialized breakdown vehicle within the exception clause. 


The following judgment relates only to a second appeal by way of case minted 
against the sentences imposed by the justices, in which it was 

Held: |. Applying the same test as that adopted in R. v. St. Albans Crown C ourt, 
ex parte Cinnamond (1981) 145 J.P. 277; [1981] Q.B. 480 on a judicial review, a 
decision to impose a severe sentence may be questioned on appeal by way of case 
stated if it was wrong in law or in excess of jurisdiction, that is to say that it was 
either harsh or oppressive or that it was so far outside the normal discretionary 
limits as to enable the Divisional Court to say that its imposition must involve an 
error of law of some description. 

2. A court having found that a convicted person believed on reasonable grounds 
that he was acting lawfully should not, in the absence of special circumstances, 
impose the maximum penalty in respect of the relevant offence, for to do so 
allowed for no margin to deal with a person who had deliberately offended or had 
persistently done so. In the present case the justices failed to give any weight to the 
fact that the appellants believed on reasonable grounds that they were acting 
lawfully and as there were no special circumstances the sentences imposed were so 
far outside the normal limits of discretion that their imposition involved an error of 
law. 

3. In exercising its powers under s. 6 of the Summary Jurisdiction Act 1857 to 
allow an appeal by way of case stated and quash the sentence, the court had power 
by way of amendment to substitute for the sentence which had been quashed such 
sentence as the court thought fit within the limits of the powers of the magistrates’ 


court. Accordingly in each appeal the sentence would be amended to one of a 
conditional discharge. 


Appeal: by way of case stated by the Durham justices posing the question as to 
whether the sentences imposed on the appellants were lawful in that they were 
sentences which a reasonable bench of magistrates would have imposed. 


Universal Salvage Ltd. and Robinson v. Boothby Q.B.D. 347 


Submission of no case to answer — no justification for such sub- 
mission — power of justices to recall witnesses at continued 
hearing — duty of court clerk to take notes of evidence. 

The defendant. a farmer, was charged with three offences of wilfully obstructing 
the highway by maintaining obstacles across public footpaths which crossed his 
farm contrary to s. 137(1) of the Highways Act 1980. At the hearing before the justices, 
details of which were the subject of a great deal of dispute, the prosecution produced 
a copy of a definitive map showing the footpaths in question. The defendant who was 
not represented was assisted in his cross-examination by the court clerk who, at the 
conclusion of the prosecution case, submitted on his behalf that there was no case to 
answer. After consideration, the justices being of the opinion that the copy of the 
definitive map was unsatisfactory and that the prosecution had been discredited by 
cross-examination, upheld the submission and dismissed the case. No notes were 
taken by the court clerk in the course of the hearing. 

On appeal by way of case stated: 
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Held: There was no justification for making a submission of no case to answer as 
the’ evidence was so compelling as to demand an answer from the defence. 
Accordingly the case would be sent back to the justices for the hearing to be 
continued and (as no notes of evidence were taken at the original hearing) it might be 
prudent for the justices to refresh their memories by recalling the prosecution 
witnesses to give evidence and affording the defence a fresh opportunity to cross- 
examine. 


Per Watkins, L.J.: Itis incumbent upon a court clerk to keep notes in prosecution so that 
they may be referred to either during the hearing of the case itself or at some later time 
when, for example, the justices are asked to state a case. ... | do not forget ... that a clerk 
has sometimes a difficult task when a defendant is unrepresented in looking after 
that person's interests. But a clerk of experience, as this one was, should be able to 
cope with these difficuities and, at the same time, keep a note of at least the main 
features of the evidence. 


Appeal: by way of case stated by the Lancaster justices in relation to their finding 
that there was no case to answer by the defendant John Clarke who was charged with 
three offences of wilfully obstructing the highway. 


Lancashire County Council v. Clarke Q.B.D. 656 


—, threatening behaviour by large group — identification of individual 
offenders — whether surrender to bail raises prima facie case of 
identity — whether evidence of participation in threatening be- 
haviour necessary to establish case to answer. 


On August 27, 1983, a group of about 250 football supporters emerged from Euston 
station, London, running, chanting and shouting and causing a general disturbance 
among the public and traffic in the area. They were surrounded and contained by a team of 
police dog handlers and their dogs, and were all arrested and charged with using 
threatening behaviour likely to cause a breach of the peace. They were then divided into 
small groups for the purposes of criminal proceedings. The first group, comprising 11 
defendants. appeared before the Highbury Corner magistrates’ court on October 12, 1983, 
having surrendered to bail and pleaded not guilty to the charge in their names. There was 
no evidence of individual identification nor any direct evidence that they had formed part 
of the group which had been arrested, charged and bailed. At the conclusion of the 
prosecution evidence the stipendiary magistrate rejected a defence submission that the 11 
defendants had no case to answer. ’ 

On appeal by case stated against the finding of the magistrate that there was a case to 
answer: 


Held: |. The magistrate was entitled to take judicial notice of the ordinary processes of 
arrest, charge and bail so as to raise a prima facie case that the person surrendering to bail 
and answering to the name in the charge, was the same person as the one who had been 
arrested, charged and bailed, although it would be open to him to rebut that inference. 

2. On the authority of R. v. Allen and Others (1965) 129 J.P. 7; [1965] | Q.B. 130 and Parrish v. 
Garfitt (1975) June 12, (unreported) (and distinguishing R. v. Jones and Mirrless (1977) 65 Cr. 
App. R. 250) a defendant's voluntary presence during an affray or as part of a crowd 
engaged in threatening behaviour was capable of raising a prima facie case of participation 
against the defendant, but that mere voluntary presence was not sufficient to convict a 
defendant unless the court was satisfied that he at least gave some overt encouragement to 
the others who were directly involved in the affray or threatening behaviour. 

3. Accordingly the magistrate was correct in concluding that on the facts found the 11 
defendants had a case to answer, and the case would be remitted to him to continue the 
trial. 
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Appeal: by way of case stated by the stipendiary magistrate sitting at Highbury Corner 
magistrates’ court in respect of his decision that the 11 appellants had a case to answer, 
there being no evidence that any of them had participated in the threatening behaviour 
with which they were charged. 


Allen and Others v. Ireland Q.B.D. 545 


Summary conviction in absence oi defendant due to late arrival at 
court — refusla to re-open case — whether in “the interests of 
justice” that case be reheard — s.142(2) of the Magistrates’ 
Courts Act 1980. 


The applicant, who at an earlier hearing indicated her intention to plead not 
guilty to the charge, was convicted in her absence on March 10, 1983, of assaulting 
a police officer in the execution of his duty. She had been bailed to attend court on 
that date at 10 a.m. but did not arrive until 10.45 a.m. and was then further delayed 
in finding the court room in which her case was listed. When she appeared before 
the stipendiary magistrate later in the day she admitted an offence under the Bail 
Act 1976 in relation to her late arrival and was remanded on bail until April 5 when 
her counsel applied that the case dealt with in her absence on March 10 should be 
reheard under s. 142(2) of the Magistrates’ Courts Act 1980. Without giving any 
reasons at the time, the stipendiary magistrate rejected the application and 
adjourned the question of sentence. On application for judicial review of the 
magistrate’s decision: 


Held: When exercising its discretion under s. 142(2) of the Magistrates’ Courts 
Act 1980 as to whether the interests of justice require that a rehearing should be 
granted, the court must act on proper judicial grounds. In the present case it 
appeared from the affidavit of the stipendiary magistrate that his refusal was on the 
following grounds: 

1. The prosecution evidence he had already heard and the applicant's admissions 
about that evidence when she had appeared before him later in the day. In fact she 
had told the court that it was true about the swearing but not about the assault. 

2. There was no significant reason given for her late arrival at court. 

3. The charge was of a trivia! nature. 

On the basis of those considerations the stipendiary magistrate had wrongly 
exercised his discretion in refusing the application to have the case reheard. 
Accordingly the conviction would be quashed and the case remitted for rehearing 
by a differently constituted bench. 


Application: for judicial review of a decision of the stipendiary magistrate sitting 
at Camberwell Green magistrates’ court whereby he refused an application that a 
case in which the applicant, Sherrif Ibrahim, had been convicted in her absence be 
reheard by different justices under s. 142(2) of the Magistrates’ Courts Act 1980. 


R. v. Camberwell Green Magistrates’ Court, 
ex parte Ibrahim Q.B.D. 400 


Summary trial, of cross-summonses — whether justices have power 
to hea: cross-summonses together or whether they must be heard 
separately — whether consent of parties is relevant. 
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On March 13, 1983 a summons was issued on the information of police 
constable Douglas Corrie against the applicant, Susan Patricia Gibbons, alleg- 
ing that she had assaulted him in the execution of his duty. On March 23, 
1983, the applicant issued a cross-summons against the constable alleging 
common assault. Both matters came before the court on April 7, 1983, when, 
after hearing submissions on behalf of the parties, the justices decided that the 
summons and cross-summons should be heard separately. On application for 
judicial review: 


Held: A summons and cross-summons could in no circumstances be tried 
together even if the parties consented to such a procedure. Accordingly the 
justices were correct in deciding that there should be separate trials. 


Application: for judicial review of a decision by the Epson justices that a 
summons issued against the applicant and a cross-summons issued by her 
against the informant should be heard separately. 


R. v. Epsom Justices, ex parte Gibbons Q.B.D. 78 


—, time limit for prosecution under s.43(2) of Gas Act 1972 — pro- 
ceedings authorized within six months of offence or within three 
months of date on which evidence sufficient to justify prosecution 
comes to knowledge of Secretary of State, whichever is the longer 
— relevance of signed certificate under that section as to date on 
which such evidence came to his knowledge — effect of un- 
authorized certificate — purported dismissal of case as proceedings 
out of time — whether court can order re-trial on judicial review 
— whether appropriate to appeal by way of case stated or on 
application for judicial review. 

Under s. 43(2) of the Gas Act 1972 an information for an offence under the Gas 
Safety Regulations 1972 must be laid within a period of six months of the offence 
or “within three months from the date on which evidence sufficient in the opinion 
of the Secretary of State to justify a prosecution for the offence comes to his 
knowledge, whichever is the longer, and for the purposes of this subsection a 
certificate purporting to be signed by the Secretary of State as to the date on which 
such evidence comes to his knowledge shall be conclusive evidence thereof”. 

On October 6, 1981 an explosion occurred at a block of flats as a result of which 
informations were laid on behalf of the Director of Public Prosecutions against the 
respondents, James Martin (Contractors) Ltd., the contractors responsible for 
installing a new gas supply system to the flats, alleging four offences under those 
regulations. Relying upon the extended limitation period permitted under s. 43(2) 
of the 1972 Act the informations were laid on August 17, 1982 and supported bya 
certificate (which was later found to be ultra vires) signed by an Assistant Secretary 
of State specifying May 28, 1982, as the relevant date when evidence sufficient to 
justify the prosecution came to the knowledge of the Secretary of State. Summonses 
on those informations came before the Clerkenwell magistrates’ court on 
October 21, 1982, and were adjourned until November 11, 1982, when 
counsel for the respondents indicated that the validity of that certificate would be 
challenged and the case was put over for argument on December 14. On December 
9 a further certificate was signed by the Secretary of State specifying May 28, 1982, 
as the relevant date for the purposes of s. 43(2) of the Act in substitution for the 
ultra vires certificate. At the hearing on December 14, the stipendiary magistrate, 
to whom the new certificate of December 9 was produced, formed the opinion that 
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the informations should have been accompanied by a certificate signed by the 
Secretary of State when they were initially laid, and he dismissed the informations. 

Thereafter at the request of the applicant the magistrate stated a case for the 
opinion of the High Court but the applicant was later advised that since the 
magistrate had decided he had no jurisdiction to hear the informations the proper 
procedure was to seek a judicial review. On such judicial review: 


Held: 1. Under s. 43(2) of the Gas Act 1972 it was necessary to draw a 
distinction between: (a) the date when, in relation to the time when proceedings 
were brought, the relevant evidence came to the knowledge of the Secretary of 
State; and (b) the certificate which was conclusive evidence of such date for the 
purposes of s. 43(2). The prerequisite of the proceedings being validly brought 
beyond the six months’ period was not the certificate, but the fact of the 
proceedings being brought within three months of the relevant evidence coming to 
the knowledge of the Secretary of State. The fact that the informations 
inaccurately stated that an appropriate certificate had been issued and that the 
ultra vires certificate of the Assistant Secretary was attached, did not affect the 
issue, because when the matter was dealt with on December 14 it was conclusively 
proved by the later certificate signed by the Secretary of State dated December 9 
that the proceedings had in fact been brought within the three months’ period. 

2. Although the magistrate purported to dismiss the charges he did in fact 
decline jurisdiction on the ground that the informations were not laid in time. 
Accordingly the respondents were not in jeopardy at the time of the acquittal and 
the court had power on a judicial review to quash the decision and order a re- 
hearing (following R. v. Carden, (1879) 44 J.P. 119; (1879) 5 Q.B.D.1 and 
distinguishing R. v. Dorking Justices, ex parte Harrington (1983) 147 J.P. 437). 

3. Following the decision in R. v. Wisbech Justices (1890) 54 J.P. 743 the 
procedure for appeal against a decision that a magistrates’ court had no 
jurisdiction to hear a case was by way of case stated and not (as decided in Pratt v. 
A.A. Sites Ltd., (1938) 102 J.F. 278; [1938] 2 K.B. 459) by way of judicial review. 
However the magistrate in the present case had in fact stated a case though that had 
not been proceeded with, and as there was no prejudice to the respondents, the 
court would treat the hearing of the appeal as being on a case stated. 

4. Accordingly the application for judicial review would be dismissed and the 
question posed in the case stated as to whether “the prosecution may produce a 
fresh certificate pursuant to s. 43(2) of the Gas Act 1972 in order to cure a defect in 
a certificate before the court when the information was laid” should be answered in 
the affirmative. However in view of the somewhat exceptional circumstances of the 
case, the delay and the causes of the delay, the court would not remit the matter 
back to the magistrate for hearing. 


Appeal: treated as an appeal by way of case stated in respect of a decision by the 
Clerkenwell stipendiary magistrate dismissing charges against the respondents 
under the Gas Safety Regulations 1972 on the ground that the provisions of s. 43(2) 
of the Gas Act 1972 in relation to the laying of the informations had not been 
complied with. 

R. v. Clerkenwell Magistrates’ Court, 
ex parte Director of Public Prosecutions Q.B.D. 39 


Summary trial, bench of three justices unable to reach decision on 
conflicting expert evidence — whether entitled to remit case to 
another bench for re-hearing. 

Following an accident involving a motor vehicle, the applicant company and its 
employee were each summoned for using the vehicle on a road, the steering gear of 
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which was not maintained in good and efficient working order and properly : 
adjusted. At the request of counsel for the company the bench of three justices ; 
proceeded to hear the case against the company only, during which conflicting 
expert evidence was adduced as to whether the defects in the steering mechanism 
existed before the accident or whether they were caused by the accident. Because of 
the lack of corroborative evidence the three justices felt unable to reach a decision 
and ordered that the case be tried by another bench. On application for judicial 
review: 


Held: A bench of three justices having heard all the evidence in a summary trial 

were under a duty to reach a decision. If they felt unhappy about convicting a 

defendant because the prosecution evidence lacked the support which they thought 

it should have, then their obligation was to acquit. If there was any reasonable | 

doubt about an information then the defendant was entitled to have that doubt 

resolved in his favour. 

Accordingly the justices in the present case were not entitled to order the case to ‘ 

“ be tried by another bench of magistrates and an order of mandamus would be ; 
granted requiring the same three justices to reach a decision on the evidence they ‘ 

had already heard. , 


Application: for judicial review and an order of mandamus requiring the three 





Bromley justices who dealt with the case against the applicant company, Haymills $ 
(Contractors) Ltd., on October 24, 1983, and ordered it to be reheard by a different r 
bench, to reach a decision on the evidence they had already heard. : 
h 
J. Rennie for the applicant. 
The respondents did not appear and were not represented. 
R. v. Bromley Justices, m 
ex parte Haymills (Contractors) Ltd. Q.B.D. 363 ‘ 
H 
M 
—, whether delay can amount to abuse of process of court — con- 
sideration on application for further adjournment — whether 
justices entitled to ask prosecution to reveal the state of its case. A 
The applicant, Jacquelyn Ann Rowland, aged 18 years, pleaded guilty at South M 
Tameside magistrates’ court to a charge of burglary and asked for another offence 
to be taken into consideration. The justices, indicating that they had in mind 
imposing a custodial sentence, remanded her for a week to be legally represented. 
At the adjourned hearing her solicitor applied to the justices to exercise their as 
discretion and allow the guilty plea to be withdrawn. Being satisfied that the on 
original plea was unequivocal and taking into account that a likely reason for the he 
application was to avoid a custodial sentence which they had previously indicated, a 
the justices refused the application. On application for an order of certiorari to : 
quash the decision: ~ 
C 
Held: The justices rightly concluded that the plea of guilty was unequivocal and mo 
were perfectly entitled to exercise their discretion not to allow the plea of guilty to sale 
be withdrawn. but 
Application refused. pew 
Stat 


Application: for a judicial review and an order of certiorari to quash a decision pers 
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of the South Tameside justices whereby they refused to allow the applicant to 
withdraw a plea of guilty which she had previously entered to a charge of burglary. 


R. v. South Tameside Magistrates’ Court, 
ex parte Rowland Q.B.D. 202 


Variation etc. of order for periodic payments — complaint may be 
made by person entitled to receive payments under the order. 


An affiliation order made by a magistrates’ court had been varied in accordance 
with s. 19(5) of the Supplementary Benefits Act 1976 to provide for the making of 
the payments under the order to the Secretary of State. When the Secretary of 
State sought under s. 60 of the Magistrates’ Courts Act 1980 to obtain a variation 
of the order by increase of the periodic payments, the magistrates’ court refused the 
application on the ground that such a complaint may be made only by the person 
entitled to the payments under the original order, or a person acting on his behalf 


or someone specifically authorized by statute. The Secretary of State appealed 
against that refusal. 


Held: There is no definition of “complainant” or “complaint”, but “complaint” 
should be construed to mean a complaint made by a person who has the right to 
recover for his own benefit the amount payable under the order. 


Appeal allowed, and proceedings remitted to the magistrates’ court for further 
hearing of the complaint. 


Appeal: by case stated to the Divisional Court against the refusal by a 
magistrates’ court to vary an order upon the Secretary of State’s application. 


S. Brown for the appellant. 
H. B. Globe for the respondent. 


Moore v. Ball Fam. Div. 425 


MOCK AUCTIONS 


Mock Auctions Act 1961 ss.l1 and 3 — meaning of competitive 
bidding — application of ejusdem generis rule. 

The applicant was charged with conducting a mock auction contrary to the 
provisions of the Mock Auctions Act 1961. The evidence showed that during the 
course of the sale the applicant threw items into the crowd asking for a penny per 
item, but he made no attempt to collect any money. He also asked for bids for lots, 
indicating that they would go for 50p to those who put their hands up first after the 
third beat of the hammer. The price of lots was then reduced to a penny each. The 
applicant was charged under s. 1(1) of the 1961 Act which makes it an offence to 
promote or conduct or assist in the conduct of a mock auction at which one or 
more lots to which the Act applies are offered for sale. Section 1(3) provides that a 
sale of goods by way of competitive bidding shall be taken to be a mock auction if, 
but only if, during the sale — (a) any lot to which the Act applies is sold to a person 
bidding for it, and either it is sold to him at a price lower than the amount of his 
highest bid for that lot, or part of the price is repaid or credited to him or is so 
stated; or (b) the right to bid for any lot is restricted, or stated to be restricted, to 
persons who have bought or agreed to buy one or more articles; or (c) any articles 
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are given away as gifts. It was accepted that the applicant’s conduct fell within 
s. I-subss. (1) and (3), subject to the meaning attributed to the words “competitive 
bidding”, which are defined in s. 3(1) of the Act as including “any sale of goods at 
which persons present, or some of them, are invited to buy articles by way of 
‘competitive bidding’, and ‘competitive bidding’ includes any mode of sale 
whereby prospective purchasers may be enabled to compete for the purchase of 
articles, whether by way of increasing bids or by other offer of articles to bid for at 
successively decreasing prices or otherwise.” The applicant contended that the 
words “or otherwise” had to be constructed ejusdem generis with the preceeding 
words, namely increasing or decreasing bids related in some way to bidding on a 
financial scale. The argument then went on to the effect that what the applicant was 
doing, namely, asking people to put up their hands did not fall into this class and 
no offence was committed. On appeal against conviction by the Crown Court: 


Held: that there was no scope for the operation of the ejusdem generis rule in 
s. 3(1). The court found it difficult to imagine a system of bidding falling 
somewhere between increasing on the one hand and decreasing bids on the other. 
The words “or otherwise” must be referring to a situation quite different from 
those referred to in the preceding words. That this view is correct is borne out by 
the inclusion earlier in the subsection of the wide words “includes any mode of 
sale” (Dicta of Eveleigh J. in Clements v. Rydeheard (1979) 143 J.P. 25; [1978] 3 
All E.R. 658 and Melford Stevenson J. in Allen v. Simmons (1979) 143 J.P. 105; 
[1978] 3 All E.R. 662 applied). 


R. v. Pollard C.A. (Crim. Div.) 679 


NOISE POLLUTION 


Use of loudspeaker in “street” — meaning of “square or court . . . 
open to the public” — Control of Pollution Act 1974, s.62. 


The respondent occupied a stall in a covered market. The site of the stall was part 
of an area of land under a building which was raised on pillars, leaving the ground 
floor area open to the street on three sides and bounded by a building on the fourth 
side. On Sundays the streets were occupied by the Petticoat Lane street market and 
the area under the building was also part of this market use. The respondent’s 
business was the sale of records. He played loud music from two loudspeakers for 
the purpose of advertising his goods. The appellant prosecuted the respondent in 
respect of his use of the loudspeakers on two separate occasions, alleging breaches 
of s. 62(1)(b) of the Control of Pollution Act 1974, which regulates the use of 
loudspeakers in a “street”. The section defines “street” as “a highway and any other 
road, footway, square or court which is for the time being open to the public”. The 
magistrates dismissed the informations on the basis that the respondent’s stall was 
not ina “street”, but they did not consider whether it was in a “square or court”. On 
appeal by the local authority: 


Held: (allowing the appeal): (a) having regard to the object of the Act, namely 
the protection of members of the public, enjoying a public right to pass over land, 
from being assailed by unnecessary noise from loudspeakers, the area of land 
which included the site of the respondent’s stall could properly be described as a 
“square” in the context of the modern architectural idiom in urban development; 
and (b) the people who attend the Petticoat Lane market are part of the general 
pubiic and they do not change their character merely because they visit part of the 
market which is under cover; therefore (c) the respondent had used his 
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loudspeakers in a square which was open to the public and accordingly he was 
guilty of the offences specified in the informations. 


(Semble: if the magistrates, having directed their minds to the question, had 
decided that the respondent'’s stall was not in a “square or court” the Divisional 
Court might have been disposed not to interfere with this finding, on the basis that 
it was a question of fact for the magistrates.) 


Appeal by way of case stated from the dismissal of two informations by the 
Justices for the Petty Sessional Division of Thames. ; 


Tower Hamlets London Borough Council v. Creitzman Q.B.D. 630 


POLICE 


Assault on police — police officer restraining woman suspected of 
soliciting for prostitution for the purpose of questioning her — 
whether officer acting in the execution of her duty. 


Two police officers on duty in a police car suspected the appellant and another 
woman who was a known prostitute of soliciting men in the street. On being asked 
to get into the car to be questioned, the appellant refused, and on being asked a 
second time she walked away. The respondent woman police officer got out of the 
car and followed the appellant on foot asking her why she refused to talk to the 
police and also for her name and address. When the appellant started to walk away 
again the officer took hold of her left arm to restrain her and the appellant then 
swore and scratched the officer’s forearm. She was arrested and charged with 
assaulting the respondent in the execution of her duty. On appeal by way of case 
stated against her conviction: 


Held: |. Although there was a special procedure for the police to administer a 
caution to a woman suspected of loitering or soliciting for the purpose of 
prostitution which required the co-operation of the woman in providing her name 
and address, that procedure did not carry with it an implication that police officers 
had the power to stop and detain women for the purpose of implementing the 
system of cautioning. 

2. It had long been held that touching a person for the purposes of engaging his 
attention was acceptable provided that no greater degree of physical contact than 
was reasonably necessary in the circumstances was used. But a distinction had to 
be drawn between a touch to draw a person’s attention, which was generally 
acceptable, and a physical restraint which was not. 

3. A police officer could subject another to restraint when he lawfully exercised 
his powers of arrest, but apart from such cases physical contact by a police officer 
with another person could be unlawful as a battery just as it might be if the officer 
was an ordinary member of the public. 


4. In the present case the respondent police officer took hold of the appellant’s 
arm to restrain her and was not proceeding to arrest her and since the respondent’s 
action went beyond the generally accepted conduct of touching a person to engage 
his or her attention, it constituted a battery and was therefore unlawful. 

Appeal allowed and conviction quashed. 





Costs to be paid out of central funds. 


Appeal: by way of case stated by a Metropolitan Stipendiary Magistrate in 
respect of his conviction of the appellant Alexis Collins for assaulting a police 
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officer in the execution of her duty. 


W. J. Jones for the appellant. 
G. Armstrong for the respondent. 


Collins v. Wilcock Q.B.D. 692 


Assaulting police officer in the execution of their duty — powers of 
police to search persons who are in custody — circumstances in 
which search is permissible — whether police under duty to give 
reasons for search. 

The appellant was arrested for conduct likely to cause a breach of the peace 
when she became abusive and refused to leave a public house. At the police station 
she complied with a request to empty her handbag and pockets but when she was 
informed by a woman police officer that everyone brought into the police station 
had to be searched for their own safety she became abusive and struck the officer 
with her handbag. Thereafter the appellant refused to co-operate with the search. 
The officer in charge suspected that she was in possession of prohibited drugs and 
informed her that she had to be searched but made no reference to his suspicion. 
On the appellant declining to be searched she was forcibly searched in the course of 
which she assaulted a second woman police officer. The justices convicted the 
appellant of the two offences of assaulting police officers in the execution of their 
duty. On appeal by way of case stated: 


Held: allowing the appeal: |. In respect of the first charge, applying the principles 
laid down in Lindley v. Rutter [1981]Q.B. 128 that a personal search involved an 
affront to the dignity and privacy of the individual and that a police officer 
ordering such a search should have a very good reason for doing so, a blanket rule 
that “everyone brought into the police station had to be searched for their own 
safety” could not be upheld. Accordingly the first woman police officer was not 
acting in the execution of her duty when assaulted; 

2. In relation to the second charge, to require someone to submit to a personal 
search was to impose a restraint on that person's freedom and, following the 
principle established in Christie and Another v. Leachinsky (1947) 111 J.P. 224; 
[1947] A.C. 573, in general a person should not be required to submit to that 
restraint without knowing in substance the reason for it. Although there may well 
be circumstances where the giving of reasons would not be necessary, e.g. where 
the reason was obvious or where it was impracticable to communicate the reason, 
there was no finding that such circumstances existed in the present case. 
Accordingly as the officer failed to communicate to the appellant the grounds for 
the search being carried out, the second conviction would also be quashed. 


Appeal: by way of case stated by the Guildford justices in respect of their 
conviction of the appellant on two charges of assaulting a police officer in the 
execution of her duty, and raising questions with regard to the power of police 
officers to search persons who are in custody at a police station. 


Brazil v. Chief Constable of Surrey Q.B.D. 22 


Wilful obstruction of police — attempt by defendant to prevent law- 
ful arrest being of opinion that wrong man was being arrested — 
lack of hostility towards police — whether action amounts to 
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wilful obstruction within s.51(3) of the Police Act 1964. 


On leaving a football match the appellant saw two men fighting. On seeing a 
police officer arrest one of the men whom he considered to be the innocent party in 
the fight he approached the officer with the intention of intervening on the man’s 
behalf. In order to attract the attention of the officer and in an effort to overcome 
the noise of the crowd he addressed the officer in a raised voice. Failing to make 
himself heard he then grabbed the officer by the elbow in order to point out that in 
his opinion the officer was arresting the wrong man and that he was able to provide 
cogent evidence which might make the officer change his mind about arresting the 
man. The appellant was warned about his conduct by the respondent, another 
police officer, and when he persisted in his behaviour he was arrested and charged 
with wilfully obstructing the first officer in the execution of his duty contrary to 
s. 51(3) of the Police Act 1964. 

It was submitted on behalf of the appellant that his behaviour could not amount 
to “wilful obstruction” because of his motives and lack of hostility towards the 
police. 

The justices were of opinion that although the appellant’s interference in the 
arrest was based on genuine motives, the manner in which he acted was 
unreasonable in the prevailing circumstances and was a positive obstacle to the 
police officer. They accordingly convicted him but discharged him absolutely. On 
appeal by way of case stated: 


Held: 1. Applying the principle established in Rice v. Connolly (1966) 130 
J.P. 322; [1966] 2 Q.B. 414 that an obstruction was “wilful” within s. 51(3) of the 
Police Act 1964, if it was done intentionally and without lawful excuse, a private 
citizen had no lawful excuse to interfere with a lawful arrest by a police officer even 
if he genuinely believed the officer was arresting the wrong man. 

2. That the dicta of Croom-Johnson, J. in Willmott v. Atack (1977) 141 J.P. 
35, [1977] Q.B. 498, that in order to establish “wilful obstruction” there had to be 
some form of hostility to the police meant no more than that the actions of the 
defendant were aimed at the police. 


3. Accordingly the justices came to the right decision and the appeal would be 
dismissed. 


Per Mr. Justice McCullough: “Wilfully obstructs” means doing deliberate 
actions with the intention of bringing about a state of affairs which, objectively 
regarded, amount to an obstruction, i.e., making it more difficult for the police to 
carry out their duty. 


Appeal: by way of case stated from a decision of the Edmonton justices in 
respect of the conviction of Stephen Mark Hills ona charge of wilfully obstructing 
a police officer in the execution of his duty contrary to s. 51(3) of the Police Act 
1964. 


Hills v. Ellis Q.B.D. 379 


—, meaning of “wilful” — whether defendant’s conduct must be 
“aimed at police” — relevance of defendant’s motives — Police 
Act 1964 s.5(3). 


The defendant was charged with wilfully obstructing a police constable in the execution 
of his duty, contrary to s. 51(3) of the Police Act 1964. The officer had arrested a man called 
Marsh for being drunk and disorderly and placed him in the back of a police van, 
whereupon the defendant opened the rear door of the van to ask Marsh where he was to be 
taken. The officer shut the rear door and having warned the defendant that if he opened it 
again he would be arrested for obstruction, he got into the van to drive it away, but the 
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defendant opened the rear door again to ask the same question. He was arrested and 
charged with the offence. The justices found as a fact that the opening of the rear door by 
the defendant was not “aimed at” the police and that he did not intend to obstruct the 
police, and they dismissed the charge. On appeal by way of case stated: 


Held: |. It could not confidently be asserted that the test whether the actions of the 
defendant were aimed at the police was the definitive and authoritative test of wilfulness. 
“Wilfully” in the context of s. 51(3) connoted an element of mens rea. Consequently 
although it might not be unhelpful in certain cases to consider whether the actions of a 
defendant were aimed at the police, the simple facts which the court had to find were (i) 

hether the defendant's conduct in fact prevented the police from carrying out their duty, 
or made it more difficult for them to do so and (ii) whether the defendant intended that 
conduct to prevent the police from carrying out their duty or to make it more difficult to do 
so. 

2. Had the justices considered the matter they must, on the evidence, have drawn the 
inference that the defendant knew that the vehicle could not be driven away with the door 
open and that before he opened the door the second time he knew that the police officer 
was about to drive the van away. On the fact of it therefore the defendant must have been 
making it more difficult for the police to carry out their duty and intending to do so. 

3. The defendant's motive in opening the rear door — namely to ask where Marsh was 
being taken — was irrelevant unless it constituted a lawful excuse for the obstruction, 
which had not been suggested. 

4. In the present case the justices had misdirected themselves and the case would be 
remitted to them with a direction to convict. 





Appeal: by way of case stated by the Bristo! justices in respect of their decision dismissing 
a charge against Michael Vincent Cox that he wilfully obstructed police constable 
Lawrence Lewis in the execution of his duty. 


Lewis v. Cox Q.B.D. 601 


RATING AND VALUATION 


Rating Law — date of valuation for the purposes of rating valuation 
list — General Rate Act 1967, s.68. 


A rating valuation list which came into force on April 1, 1973 was based on 


-information which had been sought in 1970 and supplied in 1971. The valuations 


themselves were based on estimates of rents which would be payable on April 1, 
1973. The appellants argued that correct estimates could not be made in advance 
and that there was no common valuation date of April 1, 1973. 


Held: memes and fairness between rating areas can be achieved only if all 
rating areas are valued by reference to the same date and the onl ible date i 
the date when the valuation list comes into force. aaa “ary 

Appeals: against decisions of the Court of Appeal (Civil Division). 

K Shoe Shops Ltd. and Others v. Hardy and Others H.L. 58 
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—, jurisdiction of Crown Court to hear appeals against rejection of 
application for remission or rebate in respect of rates on empty 
premises — General Rate Act 1967, s.7. 

The appellant owned an office block which at the material times was either 
wholly or in part unoccupied. The respondent, being the rating authority, levied 
rates on the unoccupied parts of the premises in accordance with sch. | of the 
General Rate Act 1967, as amended. The appellant applied for remission or rebate 
on the ground of hardship. This application was rejected. The appellant sought to 
appeal to the Crown Court against this rejection, on the basis of s. 7(1)(c) of the 
1967 Act. However, the Crown Court held that it had no jurisdiction to hear the 
appeal because if it did so it would have no powers at its disposal to deal with the 
matter. On appeal, by the rating authority: 


Held (allowing the appeal): (a) if regard is had to s. 9 of the Courts Act 1971, 
which was not cited to the Crown Court, it is clear that, having dealt with the 
appeal, the Crown Court would have had very wide powers to confirm, reverse or 
vary the decision appealed against; to remit the matter to the rating authority; or to 
make such other order as the court thought fit; and (b) there were no grounds for 
departing from the plain meaning of the Act; therefore (c) the Crown Court had 
had jurisdiction to hear the appeal. 


Appeal: by way of case stated against a decision of H.H. Moylan, J. sitting 
in the Crown Court at King’s Lynn, declining jurisdiction to hear an appeal under 
the General Rate Act 1967, s. 7. 


Investors in Industry Commercial Properties Ltd. v. Norwich 
City Council Q.B.D. 726 


ROAD TRAFFIC ACTS 


Driving without due care and attention — s.3 of the Road Traffic 
Act 1972 — acts of driving complained of committed on roads 
two miles apart — observation of incidents by separate police 
officers — observation not continuous — whether information 
bad for duplicity. 


The appellant was “* driving his car erratically on the M4 motorway between 
10.55 and 11.15 p.m. b a off-duty police officer. Ten minutes later another 
officer saw the appellant d rive erratically on roads two miles away from the M4. An 
information was laid alleging the offence of driving without due care and attention 
on the motorway and the other roads two miles away where the second officer saw 
it. Justices rejected a submission that the information was bad for duplicity and 
convicted the appellant who appealed by way of case stated. 


Held: The test to be applied, following R. v. Jones 59 Cr. App. R. 120 was 
whether or not the various matters alleged formed part of one continuous activity. 
If it was open on the prosecution evidence to reach the conclusion that the 
observations were of one continuous activity then the justices were entitled to hold 
that the information was not bad for duplicity. The facts of the case had to be 
looked at and on these facts the justices were plainly entitled to find as they did. 
The acts complained of, namely erratic driving and swerving on the motorway and 
erratic driving and swerving on the roads, were not two entirely separate 
incidents and took place within 10 minutes and two miles of each other. 
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Appeal dismissed — point of law not certified. Costs for each party from central 
funds. 


Horrix v. Malam Q.B.D. 30 


—,evidence of driving one-third of a mile away from scene of 

accident — whether admissible — weight to be placed upon it. 

The appellant was convicted by justices at Plymouth of driving without due care 
and attention contrary tos. 3 of the Road Traffic Act 1972 following a collision on 
a sharp bend with an oncoming car. Each driver was injured to such an extent as to 
be left with no recollection of how the accident happened. A sketch plan of the 
scene prepared by a police officer showed that only a small part of the appellant's 
car was on its correct side of the road after the accident while the other car was 
entirely on its correct side of the road. The prosecution also adduced evidence that 
a third of a mile before the accident the appellant's car had been seen crossing the 
centre white line on a bend and then returning to its correct side to avoid a collision 
with the witness. There were no tyre marks at the scene of the accident but debris 
was found by the police officer at the situation of the vehicles. The justices found 
there was circumstantial evidence, but no direct evidence of the appellants driving, 
in the resultant position of the vehicles and attached considerable weight to the 
evidence of the witness to the crossing of the centre line a third of a mile away. 

On appeal by way of case stated it was submitted for the appellant that there was 
no evidence upon which any reasonable bench could safely rely for deciding that 
the appellant’s car had crossed the centre line and caused the collision. There 
should be precise evidence of the location of debris before it should be treated as an 
indication of the point of collision. The evidence of the earlier driving was not 
inadmissible but the justices were wrong to attach considerable weight to it and 
they drew impermissible inferences from it. 


~ Held: There was clear evidence to entitle the justices to conclude that the collision 
took place on the appellant’s wrong side of the road — there was no mark at all on 
his correct side of the road upon the facts found by the justices. As for the evidence 
of the earlier driving, although admissible it should not have been given 
considerable weight for that gave it unmerited significance. However, that 
did not vitiate the finding made on the other evidence but justices should be very 
circumspect in paying regard to what might be called bad driving at some distance 
before the scene of the incident giving rise to the prosecution. 


Per curiam: It is quite wrong to treat notes taken by a justices’ clerk as though 
they were the transcript of a shorthand note of what a witness had said. One must 
be very careful to avoid regarding the note as necessarily a full record of the 
testimony given by a witness whose evidence is under scrutiny. 


Coles v. Underwood Q.B.D. 178 


Fraudulent use of vehicle excise licence — intent to avoid 
licence fee is not essential — wide construction implied in s.26(1) 
of the Vehicles Excise Act covers deceit of a person responsible 
for a public duty. 
The respondent was convicted at Warrington Crown Court on February 25, 
1982, of theft of a vehicle excise licence and the fraudulent use of that licence. The 
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respondent had been stopped by police while in his own car, which had no vehicle 
excise licence, and produced one which had belonged to a car which he had hired. 
It was the respondent's contention that it had fallen off the hire car and he intended 
to return it, and that he had already applied fora new licence in respect of his own 
car. The respondent successfully appealed against conviction for the fraudulent 
use of the vehicle excise licence, the Court of Appeal relying on the decision in R. v. 
Manners- Astley [1967] 1 W.L.R. 1505, that “fraudulently” meant the use of an 
excise licence in an attempt to evade paying the proper licence fee. The issue before 
the House of Lords is, whether an attempt to avoid paying the licence fee is an 
essential element of the offence of using a vehicle excise licence fraudulently. 


Held: The meaning of “with intent to defraud” was considered in Welham v. 
D.P.P. (1960) 124 J.P. 156; [1961] A.C. 103, and is not significantly different from 
“fraudulently”. It was held not to be confined to the idea of depriving a man by 
deceit of some economic advantage, or inflicting on him some economic loss; but, 
where the purpose is to deceive a person responsible for a public duty into doing 
something which, but for the deceit, he would not have done, or, into not doing 
something which he would have done, then there is intent to defraud. There is 
nothing in s. 26(1) of the Vehicles (Excise) Act 1971 to indicate that “fraudulently” 
in that section, should have a more limited meaning than “with intent to defraud”: 
indeed a wider meaning is implied. 

The decision in Manners-Astley (supra), on similar facts to the present case, is 
therefore erroneous and overruled. 


Appeal: against a decision of the Court of Appeal (Criminal Division) on the 
construction of the word “fraudulently” in s. 26(1) of the Vehicles (Excise) Act 
1971. 


R. v. Terry H.L. 613 


Road Traffic Act 1972 s.6(1) — motorist followed by police van — 
abandons car with keys in it in middle of remote country lane in 
early hours of morning — suspicion of alcohol — whether driving 
or attempting to drive when suspicion formed. 


At 1.30.a.m. the appellant drove past a stationary police van ona remote country 
road. The officer in the van suspected that he may have been drinking and set off 
after him. While out of sight of the officer, the appellant stopped his car in the 
middle of the road leaving his keys in the ignition and other items of property on 
the front seat and hid. The officer came upon the car no more than 200 yards from 
where he had first seen it and discussed the situation with other officers. The 
appellant then appeared. The officer smelt alcohol on his breath and administered 
a breath test which was positive. The appellant was convicted by justices of an 
offence under s. 6(1) of the Road Traffic Act 1972 and appealed unsuccessfully to 
the Crown Court. He appealed from that decision by way of case stated, the 
question being whether he was driving or attempting to drive at the time the officer, 
for reasonable cause, formed the suspicion that he had alcohol in his body. The 
Crown Court found as a matter of fact that the stopping was connected with the 
driving. 


Held (dismissing the appeal): Although there was no evidence to support the 
Officer’s initial suspicion and it was not suggested that he had reasonable grounds 
for his belief at that stage, there was ample evidence to support that suspicion at the 
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time the car was found in the middle of the road. The vehicle was not parked by the 
side but left in the middle; the keys were in the ignition and the driver’s jacket and 
lighter were on the seat. The appellant had no means of returning home from that 
remote spot except by car and his conduct was the conduct of a man who knew a 
police van was following him and was absenting himself from the scene. The officer 
could draw the inference that the extraordinary behaviour was explicable because 
the driver had been drinking and did not want to be breathalysed. 


Obiter: The court would be unwilling to say that a temporary interruption of this 
nature would remove the appellant from the class of one who was driving his car by 
the time he returned to it, less than five minutes after the first sighting of the car. 


Clark v. Price Q.B.D. 55 


—, 8.6(1) as amended — use of Lion Intoximeter 3000 — meaning of 
“statement” in s.10(3)(a) Road Traffic Act 1972 — whether 
document produced by automatic breath testing device admissible 
as evidence of proportion of alcohol in driver’s breath. 


Justices dismissed an information preferred by the appellant alleging that the 
respondent drove a motor car having consumed excess alcohol contrary to s. 6(1) of the 
Road Traffic Act 1972 as amended by the Transport Act 1981, when evidence of the amount 
of alcohol was provided by a document produced by a Lion Intoximeter 3000 automatic 
breath testing device. The Justices upheld a submission that the document was not a 
statement within the meaning of s. 10(3)(a) of the Road Traffic Act 1972, holding that the 
word statement had to be given its ordinary meaning and must be understandable by an 
ordinary person. The words ‘automatically produced by the machine’ did not alter that 
definition of a statement and the only evidence made admissible by s. 10(3) namely the 
proportion of alcohol in the specimen, could not be gathered from the figures on the 
document by an ordinary person without explanation. The prosecutor appealed by way of 
case stated. 


Held: allowing the appeal, the two questions asked by the justices, namely whether they 
were right in treating as inadmissible the document produced by the machine and in 
excluding the evidence of the police officer who conducted the test to explain or interpret 
the meaning of the contents of the document would be answered in the negative. The entire 
document, which comprised the certificate by the officer that it related to a specimen 
provided by the accused at the time and date shown on the statement as well as the 
statement itself, should be treated as a whole. The court was dealing with the real world — 
the accused in these circumstances knew the reason why he was in the police station giving 
specimens for the machine and taken as a whole the document was plainly intelligible. 
Although there was nothing in the statement specifically referring to alcohol, it was 
perfectly plain to everyone that the object of the exercise was to test for the percentage of 
alcohol in breath, and the percentage sign in the document made that perfectly clear even if 
the symbol UG immediately preceding it might not be known to indicate microgramme. As 
for allowing interpretation of the document, although it would seldom be necessary, if the 
officer giving the interpretation was proved by evidence to be a trained operator of the 


machine and to know the meaning of the signs, there was no reason why he should not give 
evidence to that effect. 


Gaimster v. Marlow Q.B.D. 624 
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—, 8.6 — use of Alcolyser device — whether formal proof of approval 
needed — labelling of blood specimen — what evidence needed to 
connect specimen to accused. 


The appellant was driving a car when he braked hard to avoid warning cones at 
the scene of an accident at which police were present. He was breathalysed and 
after a positive result was taken to a police station where a second test was 
undergone and a positive result obtained. He provided a sample of blood, for 
analysis. He was later prosecuted for an offence of driving with excess alcohol and 
convicted by justices at Blaydon. At his trial oral evidence was given by an’‘officer 
of the forensic science laboratory that he received a sample of blood simply 
labelled Bentley and tested it. The only other identification of the sample was by a 
number given to it at the laboratory. The sample showed a reading of 247.6. 
Written evidence by a doctor that he took a specimen from the appellant at the 
police station was read to the court. No evidence was called by the defence in the 
magistrates’ court but it was submitted that there was no evidence that the 
Alcolyser was an approved device and secondly there was no reliable evidence that 
the sample of blood analysed by the witness was that taken from the appellant. 
Both submissions were overruled by the justices who convicted the appellant. The 
questions asked in the case stated were whether the court could infer that the 
Alcolyser was an approved device or whether there should be proof of the factand 
secondly whether in a case where no certificate under s. 10 of the Road Traffic Act 
1972 was adduced but evidence by the analyst in person was given, the name of the 


accused on the phial of blood was sufficient to identify it as the sample taken from 
the accused. 


Held: |. Following R. v. Jones [1970] 1 W.L.R. 16 the justices were right in 
coming to the conclusion that the Alcolyser was an approved device — they were 
entitled to take judicial notice of the fact, its use being widely known and reported 
in such cases. 

2. The only evidence before the justices concerning the sample of blood analysed 
was that a sample of blood had been taken on the day of the offence charged from 
the appellant and that a witness deposed to the analysis of a sample of blood 
bearing the surname of the appellant. There was no evidential link between the two 


— it was not open to the justices to reach the conclusion they did on such tenuous 
material. Appeal allowed. 


Bentley v. Chief Constable of Northumbria Q.B.D. 266 


—, 8.6(1) — provision of specimens for analysis — urine provided in 
quick succession — whether one specimen or two — s.9 Road 
Traffic Act 1972. 


The respondent had been arrested following a positive breath test and was taken to 
a police station where the statutory procedure was followed for the provision of a 
specimen for analysis. The respondent refused to give blood and the procedure for 
urine was followed, a request for two specimens being made at two minutes past two 
in the morning. A specimen of urine was provided at 2.15 a.m. This was disposed of 
and the container was washed out with water by an officer. Another officer who had 
been present throughout asked the respondent to let him know when he was ready to 
provide a second specimen. This officer then left the room and in the meantime the 
respondent adjusted his dress and resumed his seat. The first officer remained with 
him and was told at 2.16 by the respondent that he was ready to give the second 
specimen. He did so, it was duly divided and analyzed giving a positive result. 

It was contended before the magistrates that the second specimen was merely a 
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continuation of the first bearing in mind the short space of time which elapsed 
between the two, and should therefore have been thrown away: it followed that no 
specimen had been provided for laboratory analysis. The magistrates were referred 
to Prosser v. Dickeson |1982| R.T.R. 96 and R. v. Radcliffe [1977| R-T.R. 99 and dismissed 
the information for driving a motor vehicle having consumed excess alcohol 
contrary to s. 6(1) of the Road Traffic Act 1972 without calling upon the respondent to 
give evidence. 


On appeal by way of case stated — 


Held: allowing the appeal — R. v. Radcliffe was authority for saying the specimens 
did not have to be of any particular quantity and that there did not have to be a 
particular time gap between the two provided the statutory procedure was carried 
out. Prosser v. Dickeson was distinguishable as in that case the provision of the 
specimen was halted by the officer while the container was washed out and then 
immediately resumed; the motorist did not put his penis away whereas in this case 
the respondent did. Having resumed his seat, he then indicated, albeit a short time 
later, that he was willing to provide a second specimen. The only conclusion which 
could properly be reached was that two distinct specimens were provided. 

Case remitted to the magistrates for the hearing to continue. Appellant's costs from 
central funds. 


Over v. Musker Q.B.D. 759 


—, s.8(3) “reasonable excuse” for refusing sample — whether limited 
to physical or mental capacity or includes honest belief by de- 
fendant. 

A number of informations against the appellant were preferred by the 
respondent, a police constable, and were heard at Willesden magistrates’ court on 
March 25, 1982. The information which was the subject of an appeal by case stated, 
related to the appellant's failure to provide a specimen of breath, contrary tos. 8(3) 
of the Road Traffic Act 1972. The offence occurred following a road accident at 
Horn Lane, W.3, involving a Ford Escort car, when the respondent went to an 
address where he found the appellant, who was drunk. She was invited to take a 
breath test and informed that there was reason to believe she had been driving the 
Ford Escort when it was involved in the accident; she denied having driven the car, 
and therefore refused the request for a specimen. 

The question for the opinion of the court is “whether a genuine but mistaken 
belief by an accused that a police officer was not acting bona fide and had no 
honest belief that the accused had driven a motor vehicle can constitute a 
reasonable excuse for failing to supply a sample of breath and a laboratory 
specimen”. 


Held: |. Section 8(2) of the Road Traffic Act 1972 provides that if a road 
accident occurs “a constable in uniform may require any person who he has 
reasonable cause to believe was driving . . . at the time of the accident to provide a 
specimen of breath”. Subsection (3) provides that “a person who without 
reasonable cause fails to provide a specimen of breath . . . shall be guilty of an 
offence”. 

2. In determining whether an offence has been committed under s. 8(3) the 
request to provide a specimen will be valid if made by a constable in uniform who 
has reasonable cause to believe that a person to whom the request is addressed was 
driving or attempting to drive a motor vehicle at the time it was involved in an 
accident. A defendant may challenge the validity of the request, but he is at peril if 
he is wrong. 
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3. The remaining condition is whether the defendant's refusal was “without 
reasonable excuse”. In R. v. Tolson(1889) 54 J.P. 4; (1889) 22 Q.B.D. 168, Cave, J. 
stated “at common law an honest and reasonable belief in the existence of 
circumstances which if true would make the act for which a prisoner is indicted an 
innocent act has always been held to be a good defence”. However, from R. v. 
Lennard (1973) 137 J.P. 585; [1973] | W.L.R. 483, and other cases specifically 
relating to the provision of samples, it appears that for an excuse to be 
“reasonable” it must relate to the physical or mental incapacity of the person 
concerned to supply the sample, not to his belief whether or not he ought to be 
required to supply it. 

4. Accordingly the answer to the question in the case stated is in the negative 
and the appeal dismissed. 


Appeal: by way of case stated by Sheila McGrath against an adjudication by the 
justices for the Middlesex Commission Area of Greater London, in the petty 
sessional division of Willesden. 


McGrath v. Vipas Q.B.D. 405 


—, 8.93(7) — disqualification until passing driving test — whether 
appropriate in case of driver who is competent to drive but for 
illness temporarily affecting condition of the mind. 


The appellant pleaded guilty to a charge of reckless driving and was, inter alia, 
disqualified by justices in pursuance of s. 93(7) of the Road Traffic Act 1972 until 
passing a driving test. He appealed without success to the Crown Court and from 
there by way of case stated. The facts of the offence were that he drove his 
motorcycle at speeds of up to 80 mph for a distance of over four miles, passing 
through restricted built-up areas subject to the usual 30 mph limit. There was 
medical evidence that at the time of the offence he was suffering from an episode of 
hypomania resulting from a manic-depressive psychosis. This evidence was 
accepted by the prosecution. There was further evidence that at any time in the 
future a further episode could affect the appellant. The Crown Court was of 
opinion that at the time of the offence the appellant was, due to his illness, 
incompetent and that therefore there was a measure of incompetence that needed 
looking into and accordingly upheld the order under s. 93(7). The question asked 
was whether such an order was appropriate in a case where the offence arose froma 
temporary condition of the mind due to an illness when but for that illness the 
motorist was competent to drive. 


Held: allowing the appeal, the order should only be made in cases where the 


motorist is thought to be, generally speaking, lacking in competence to drive as . 


explained in R. v. Donnelly [1975] R.T.R. 243. In this case the Crown Court 
expressly found that the appellant was-not normally incompetent and there was 
therefore no basis for the making of the order. The learned Crown Court Judge 
had misconstrued subs. 93(7). Whether the appellant ought to be allowed to hold a 
driving licence in view of his condition was an entirely different matter and was the 
concern of the Secretary of State. 

Order of disqualification until passing test quashed. Secretary of State to be 
notified under s. 92 of the Road Traffic Act 1972. 


Hughes v. Challes Q.B.D. 170 
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Specimen of breath for roadside breath test — s.8(3) of the Road 
Traffic Act 1972 — use of Lion Alcometer SL2 — whether 
failure to illuminate second light constitutes failure to provide 
specimen of breath — lawfulness of consequent arrest. 


A motorist driving a vehicle with a defective light was stopped by a police officer 
and requested to provide a specimen of breath for a breath test. The officer used an 
Alcometer SL2 machine and explained to the motorist how the sample should be 
provided. He tried several times to provide a specimen and illuminated the first 
light but not the second on the machine and the “read” button was never pressed. 
(Instructions for use of the machine laid down that a motorist should blow long 
enough to cause both lights to be illuminated and after the illumination of the 
second, the read button should be depressed to give a reading). The motorist was 
arrested and taken toa police station in pursuance of s. 8(5) of the Road Traffic Act 
1972 for failing to provide a specimen. At the police station the statutory procedure 
was properly carried out and a reading of 178 mg. in blood was obtained following 
the provision of a specimen of urine. 

The stipendiary found that even if the second light was not illuminated the 
device would analyse such breath or mixture of breath and air which had entered 
the machine and if the “read” button was pressed, a positive reading might be given 
and following R. v. Holah(1973) 137 J.P. 106; [1973] 1 AILE.R. 106 and Walker v. 
Lovell(1975) 139 J.P. 708; [1975] 1 W.L.R. 1141, dismissed the cases, holding that 
the arrest was therefore unlawful and the subsequent procedure unlawful. The 
prosecutor appealed by way of case stated and the question for the Divisional 
Court was whether in these circumstances the officer was required to press the 
“read” button notwithstanding that the manufacturer’s instructions had not been 
complied with in that there had been a failure to illuminate both lights. 


Held: The information for failing to supply a specimen of breath and the 
information for driving with excess alcohol were correctly dismissed. Following 
Walker v. Lovell, it could not be said that a specimen of breath had not been 
supplied if at no time was an attempt made to see if there was a positive reading 
from the quantity which had been supplied. There was no distinction between the 
situation with the breathalyser device in Walker v. Lovell and that with the 
Alcometer device in the present case, when the first light had been illuminated. The 
question posed was answered in the affirmative subject to that proviso. 


Obiter: if neither light were illuminated, and the officer were able positively to 
see that no breath whatsoever had been blown into the machine, it should not be 
necessary to press the “read” button to carry out a lawful arrest under s. 8(5) of the 
Road Traffic Act 1972. As to other cases where the first light was not illuminated 
there was not sufficient material before the court for it to be able to provide 
guidance. 


Faweett v. Tebb Q.B.D. 303 


SHOPS 


Sunday Trading — power of local authority to institute proceedings 
through a solicitor — s.71 of the Shops Act 1950. 


The respondent local authority prosecuted the appellant company under 
the Sunday trading provision of the Shops Act 1950. The proceedings were 
instituted by one of the local authority’s solicitors, who had been authorized 
to institute legal proceedings on their behalf. At the hearing before the magis- 
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trates, the company took a preliminary point that the local authority had no 
power under the Act of 1950 to proceed through their solicitor and that the 
proceedings should have been instituted, if at all, by an inspector appointed 
under the Act. The magistrates rejected this submission. On appeal: 


Held: the local authority themselves had power to institute legal proceed- 
ings and the fact that an inspector could be authorized to do so did not 
prevent the local authority from acting through a solicitor. Appeal dismissed. 


Appeal: by way of case stated against a decision of the justices for the 
metropolitan county of West Yorkshire sitting at Huddersfield. 
Wickes Building Supplies Ltd. v. Kirklees Metropolitan 

District Council Q.B.D. 106 


Sunday Trading — whether video cassette hire businesses are subject 
to Sunday trading provisions — Shops Act 1950, ss.47, 59 and 74. 
The appellants Keith and Harriet Lewis carried on a video cassette hire business in 
Maidstone. The appellant William Gardner carried on a similar business in 
Wolverhampton. 

In the Maidstone case, customers paid an enrolment fee of £10 and were thereafter 
entitled to hire video cassettes. Hiring took place throughout the whole week but no 
enrolment took place on Sundays because the pressure of demand for hiring resulted in 
the assistants being too busy to enrol people. In the Wolverhampton case, the business was 
described as a “club” and a subscription of £5 was charged, but there appeared to be no 
selection process and the only benefit of membership was the right to hire video 
cassettes. 

Section 74(1) of the Shops Act 1950 provides that “In this Act, save where the context 
otherwise requires... “Retail trade or business’ includes... the business of lending books or 
periodicals when carried on for purposes of gain... ‘shop’ includes any premises where any 
retail trade or business is carried on...” 

The magistrates convicted all the appellants of contravening the Sunday trading 
provisions of Part IV of the Shops Act 1950. On appeal to the Divisional Court: 


Held (dismissing the appeal): The appellants had been rightly convicted because (a) the 
use of the word “includes” in s. 74(1) results in an enlarged meaning being given to the 
words which are then defined; (b) the addition of the words “or business” is significant 
because without them the meaning of “retail trade” would be confined to the sale of articles 
to individual members of the general public; (c) the businesses in question were not in 
reality clubs; (d) there was nothing in the authorities relating to other statutes which 
detracted from the conclusion that the present appellants’ were engaged in “retail trade or 
business” from premises which were “shops”; and (e) the specific statutory reference to the 
business of lending books and periodicals could not be interpreted as indicating that 
lending other articles was outside the scope of the Act. 


Appeals: by way of case stated against convictions imposed by the Justices for the County 
of Kent in the Petty Sessional Division of Maidstone and the Justices for the County of 
West Midlands in the Petty Sessional Division of Wolverhampton. 


Lewis and Lewis v. Roger and Gardner v. Duffell Div. Ct. 481 
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THEFT 


Appropriation after innocent acquisition — whether keeping stolen 
property amounts to appropriation — Theft Act 1968, s.3(1). 


In October 1982 the appellant, aged 16 years, bought a stolen theodolite for £5 from 
another juvenile who, on being questioned, told him it was not stolen. A week before the 
police interviewed him in the presence of his mother on January 12, 1983, he was told by the 
same boy that it was in fact stolen. He was charged with theft and at the hearing the defence 
focused on s. 3(2) of the Theft Act 1968. The justices, being of opinion that at the time of 
purchase the appellant was not acting in good faith having regard to the suspicions he then 
had, found him guilty. The justices also found as a fact that although he had kept the stolen 
property in his possession since he had learned it was stolen, he had not decided what to do 
with it. On appeal by way of case stated it was submitted that as the appellant did not, after 
discovering the theft, assume the rights of an owner, he had not appropriated the property 
within the meaning of s. 3(1) of the Theft Act 1968 and so was not guilty of theft. 


Held: On the finding of fact by the justices that, since his discovery that the theodolite 
was stolen, the appellant had not come to any decision as to what to do with it, and as this 
was not a case where he had kept it for a long time or attempted to dispose of it or had used 
it, it would not be right to conclude that he had assumed the rights of an owner. Accordingly 
the appeal would be allowed. 


Appeal: by way of case stated by the Burton on Trent juvenile court against a finding that 
the appellant was guilty of theft. 


Broom v. Crowther Q.B.D. 592 


Theft of separate articles by changing price label and by taking — 
whether single charge of theft bad for duplicity. 


The defendant entered a supermarket and selected a pair of trousers and a 
cardigan from the clothing department and from other areas of the store collected 
other items and placed them in a trolley. In the wine shop of the store he then 
appropriated a bottle of cider by changing the price label. He then went to the 
check-out point and paid for all the items except the cardigan and trousers. He was 
charged with a single offence of theft of the clothing and the bottle of cider and at 
the end of the prosecution case his solicitor submitted that there was no case to 
answer as the charge was bad for duplicity. The justices, being of opinion that there 
was no continuous act of dishonesty and that there were two distinct incidents of 
appropriation — namely, the theft of the cider by label changing and the theft of 
the clothing by taking — upheld the submission. On appeal by the prosecutor by 
way of case stated: 


Held: allowing the appeal; the appropriate test to apply in these cases was 
whether the various acts could properly and fairly be described, having regard to 


all the circumstances of the case, as forming part of one activity. The justices had 
adopted the wrong approach and the case would be remitted to them to continue 
the hearing. 


Appesl: by way of case stated by the West Midlands justces sitting at Warley 
against their decision dismissing an information charging Anthony Noel Costello 


with theft on the ground that the charge was bad for duplicity. 
Heaton v. Costello Q.B.D. 688 
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TOWN AND COUNTRY PLANNING 


Planning Law — breach of planning control by trespasser — whether 
owner of land permitted the breach — s.89(5) Town and Country 
Planning Act, 1971. 


The respondent owned certain land on which a trespasser stationed a caravan without 
planning permission. The respondent not only asked the trespasser to leave, but also 
sought advice from the police, the local planning authority, the parish council, the social 
services department and his Member of Parliament. However, the respondent did not take 
legal action against the trespasser. The local planning authority issued an enforcement 
notice and served copies of it. When the unlawful use c d after the expiry of the time 
allowed for compliance with the enforcement notice, the local planning authority 
prosecuted both the trespasser and the respondent under s. 895) of the Town and Country 
Planning Act 1971. The allegation against the respondent was that he had permitted the 
unlawful use. The magistrates convicted the trespasser but acquitted the respondent on the 
basis that, in the present circumstances, there was no obligation on him to take legal 
proceedings for an eviction order. 

The local planning authority appealed against his acquittal on the basis that the 
respondent could have taken eviction proceedings against the trespasser in the county 
court, and such proceedings would have been speedy and cheap. 





Held (dismissing the appeal): When deciding whether a failure to take certain steps to 
prevent an unlawful use from continuing can be said to amount to permitting that use, 
regard must be had to the reasonableness or otherwise of those steps. Furthermore, the 
magistrates, as the tribunal of fact, were the appropriate body to decide the question of 
reasonableness, and on the material before them in the present case they were well entitled 
to come to the conclusion which they did. In each case where a trespasser is in breach of 
planning control, the question of whether it is reasonable for the owner not to take legal 
proceedings against him must depend on all the circumstances. 

Appeal by way of case stated against a decision of a magistrates’ court to dismiss an 
information which had been laid against the respondent. 


Mr. A. Porten, for the appellant. 
The respondent did not appear and was not represented. 


Ragsdale v. Creswick Q.B.D. 564 


TRADE DESCRIPTIONS ACT 


Advertisement of free gifts with every motor cycle purchased — 
whether gifts were services or facilities — s.14 of the Trade 
Descriptions Act 1968. 


The respondents advertised in a newspaper to the effect that six free gifts would 
be given with every moped purchased before Christmas 1981. A similar notice was 
displayed on a basket attached to a particular model of moped shortly before 
Christmas. The consumer bought a moped of that type but only received one year’s 
road fund tax. The other items were one year’s insurance, one helmet, one suit, one 
pair of gloves and one pair of boots. The respondents were charged under 
s. 14(1)(b) of the Trade Descriptions Act 1968, that they, in the course of a trade or 
business, recklessly made a statement which was false as to the provision of a 
facility. The respondents were convicted by the justices but their appeal against 
conviction was upheld by the Crown Court on the basis that the items mentioned 
were not “facilities” within s. 14. On appeal: 
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.Held: that the statement relating to the provision of one year’s insurance was a 
“facility” within s. 14, but (following Newell v. Hicks, (1984) 148 J.P. 308), 
the other items were not facilities (Westminster City Council v. Ray Alan 
(Manshops) Ltd. [1982] 1 W.L.R. 383 considered). The meaning of “facility” is 
giving a person the wherewithal to do something for himself. In this instance the 
consumer was to be given the means to obtain insurance for herself from a third 
party and this amounted to a “facility”. 


Appeal: by way of case stated by Charles Henry Kinchin from the decision of the 
Crown Court at Bristol. 


Kinchin v. Ashton Park Scooters Ltd. Q.B.D. 540 


False mileometer reading — s.1 of the Trade Descriptions Act 1968 
— statutory defence of reasonable diligence — burden of proof — 
s.24(3) of the Trade Descriptions Act 1968. 


{ 

! 

¢ 

The respondents were charged with supplying a motor vehicle to which a false c 
0 


trade description was applied contrary to s. 1(1)(b) of the Trade Descriptions Act 
1968, namely a false mileometer reading. The evidence clearly showed that the ir 


prosecution had made out a prima facie offence under s. 1(1)(b) of the Act, subject 
to the defendants availing themselves of the statutory defence in s. 24(3) of the 1968 


Act. Section 24(3) provides a defence to a charge under s. 1(1)(b) where a defendant is 
can show that he did not know that the goods failed to conform to the description pe 
applied, and further that he could not with reasonable diligence have ascertained Se 
that the goods did not conform with the description. The respondents’ evidence mi 
that they did not know of the falsity of the description was accepted by the the 
magistrate, who also accepted that reasonable diligence would not have revealed so 
the discrepancy between the description applied and what was in fact the case, on 
namely the true reading of the mileometer. The aggrieved consumer had given ap 
evidence of finding a service handbook in the glove compartment of the car, giving rea 
details of previous mileage readings from which it was clear that the mileometer the 
reading at the time of supply was obviously false. The stipendiary magistrate tot: 
acquitted the respondents. On appeal: tha 
disc 

Held: the burden of proof of satisfying the provisions of the statutory defence in The 

s. 24(3) is clearly on the respondents on the balance of probabilities. This burden 146 
they had failed to discharge having regard to the requirement of reasonable 2 
diligence and the existence of the service handbook. The appeal would be allowed. of m 
Appeal: by way of case stated by Wandsworth Borough Council against the —_ 

decision of the metropolitan stipendiary magistrate, Wells Street, London. 7 - 
Wandsworth Borough Council v. Fontana and Another Q.B.D. 196 hes 
convi 
694; | 

A.C. 
False statements as to accommodation — whether communication of Apy 
statement necessary — whether communication and mens rea Sitting 


need coincide — whether specified state of mind must be state of Wi 
mind of person who forms part of directing mind of company — ~~ 
s.14 of the Trade Descriptions Act 1968. 


The appellants were charged with two offences in respect of statements made in 
their winter holiday brochure for 1981/2. The first information alleged that on 
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January 13, 1982, the appellants, in the course of a trade or business, made a 
statement which was false.as to the nature of accommodation of a particular hotel, 
namely that the hotel was air-conditioned when this was not the case, contrary tos. 
14(1)(a)(ii) of the Trade Descriptions Act 1968. The second information alleged 
that the appellants, on the same date and in the course of a trade or business, did 
recklessly make a statement which was false as to the nature of accommodation at 
the same hotel, namely a photograph of a bedroom being likely to be taken as an 
indication that bedrooms were air-conditioned which was .not the case as the 
photograph was not of the hotel in question, contrary to s. 14(1)(b)(ii) of the 1968 
Act. 

On January 13, 1982, W. booked a holiday for his family with the appellants 
through a travel agent, having read the 1981/2 winter brochure, published by the 
appellant sometime in early 1981. The brochure indicated as was alleged in the 
informations that the hotel was air-conditioned. The statement was false but this 
did not come to the attention of the appellants until May 1981. In June a 
memorandum was sent by the appellants to their staff instructing them to amend 
their brochures and a letter was sent to clients who had already booked holidays. 
The memorandum also instructed sales agents to inform travel agents and 
customers of the error when initial bookings were made. This was not done in W.’s 
case. It appears that the photograph in the brochure was approved by an employee 
of the appellants described as “a contracts manager”. The justices convicted on both 
informations. On appeal: 


Held: 1. The offences under s. 14 of the 1968 Act are result-crimes. The initial act 
is the publication of the brochure and the relevant result is that of a particular 
person reading the statement, for until that occurs, the offence is incomplete. 
Section 14 also requires mens rea for there to be an offence. The necessary state of 
mind could exist at a moment of omission, subsequent to publication, but prior to 
the occurrence of the result, namely the reading of the brochure. It could, however, 
so exist only if theie was an omission to take an available opportunity which was 
one which in the circumstances it would have been reasonable to expect the 
appellants to take and which, if taken, could have prevented the result, namely the 
reading of the statement. On the evidence no reasonable bench could conclude that 
there was such an omission. A large number of brochures had been distributed and 
total recall was not reasonably practicable if not impossible. The appellants did all 
that could reasonably have been expected in order to neutralise the error after its 
discovery. The appeal against conviction under s. 14(1)(a) would be allowed: (R. v. 
Thomson Holidays Ltd. (1974) 138 J.P. 284; [1974] Q.B. 592; R. v. Miller (1982) 
146 J.P. 243; [1983] 2 W:L.R. 539 considered). 

2. Acompany cannot be guilty of an offence under s. 14 unless the specified state 
of mind was a state of mind of a person who is or forms part of the directing mind 
and will of the company. There was no evidence to suggest that any such person 
was involved in the selection of the offending photograph, in particular the 
“contracts manager” was not within the specified class of persons. Consequently, 
there was no “recklessness” on the part of the company, and the appeal against 

conviction under s. 14(1)(b) would be allowed: (Coupe v. Guyett (1973) 137 J.P. 


694; 1 W.L.R. 669; Tesco Supermarkets v. Nattrass (1971) 135 J.P. 289; [1972] 
A.C. 153 applied). 


_ Appeal: by way of case stated by Wings Ltd. from the decision of the justices 
sitting at Plymouth. 


Wings Limited v. Ellis Q.B.D. 183 
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Fel trade description — mileometer reading — whether statutory 
defence im s.24(1) Trade Descriptions Act 1968 applicable — 
act or default of another person — reasonable precautions and 
due diligence — other person acting contrary to express in- 
structions. 

The Reespondent Company was charged with an offence under s. 1 of the 
Trade Descriptions Act 1968, in that it had supplied in the course of a trade or 
business a motor vehicle to which a false description had been applied, namely 
a false mileometer reading. The justices found without difficulty that a prima 
facie offence had been committed by the Respondent Company. However, the 
issue was whether the Company could rely on the statutory defence in s. 24(1) 
of the 1968 Act, by showing that the offence was caused by the act or default 
of another person, namely an employee, and the Company itself had taken 
reasonable precautions and exercised due diligence to avoid the commission of 
the offence. 

The justices accepted the evidence of the Respondent Company to the 
effect that the offence was caused by the act or default of another person. 
They also accepted that the Respondent Company had adopted the code of 
practice drawn up by the Motor Agents’ Association in consultation with the 
Office of Fair Trading, that the staff had been instructed on how to operate 
the code of practice, and regular meetinsgs took place at which it was emphasized 
how important it was to follow the code of practice. It appeared that in the 
instance which gave rise to the proceedings, these instructions were contra- 
vened. The justices found that the Respondent Company had established the 
statutory defence. On appeal: 


Held: dismissing the appeal on the facts found by the justices, a reasonable 
bench could conclude that what the Respondent Company had done could 
amount to the exercise of all reasonable precautions and all due diligence. 


Appeal: by way of case stated by Brian Roy Lewin against the decision of 
the Wolverhampton Justices. Appeal dismissed. 


Lewin v. Rothersthorpe Road Garage Ltd. Q.B.D. 87 


Offence by body corporate — whether offence attributable to 
neglect of managing director — s.20 of the Trade Descriptions 
Act 1968. 


The company, of which the respondent was managing director, had com- 
mitted an offence under s. 1 of the Trade Descriptions Act 1968. The respon- 
dent was charged under s. 20 of that Act as being one of the categories of per- 
son mentioned in the section and whose neglect gave rise to the offence by 
the company. 

The purchaser of a second-hand vehicle asked the respondent for the ser- 
vice book a short while after he had taken delivery and experienced problems 
with it. The respondent asked an employee to complete a duplicate copy of 
the service book. The employee did so, inserting completely erroneous dates. 
The duplicate service book was then sent to the customer with a covering 
letter from the respondent. The latter did not look in the book, for if he had, 
he could not have failed to notice the errors. The magistrates took the view 
that the respondent had acted quite properly in entrusting the work to a 
senior employee and was under no duty to check that the task had been cor- 
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rectly carried out. On appeal: 


Held: dismissing the appeal, that the justices had taken the proper view of 
the duties of a managing director and that on the evidenc the offence was not 
attributable to any neglect of the part of the respondent. 


Appeal: by way of case stated by Bryan Roy Lewin against the decision of 
Northampton justices. ° 


Lewin (B.R.) v. Bland (J.C.) Q.B.D. ' 69 


Offer to refund purchase price if goods purchased cheaper elsewhere 
— whether statement reckless — whether statement one as to a 
service — s.14 Trade Descriptions Act 1968. 


The appellants advertised a guarantee to the effect that they promised to refund the 
difference in price to a consumer if the latter, having bought a “Dixons Deal” product, 
found that product offered cheaper locally by another trader. The appellants only intended 
that the offer should relate to certain specified products and not to all products sold by 
them. On two occasions the appellants refused to refund the difference in price in respect of 
two items which were not included in their list of products coming within the “Dixons Deal”. 
The appellants were charged under s. 14 of the Trade Descriptions Act 1968, namely that in 
the course of a trade or business they recklessly made a statement which was false as to the 
provision of a service. The magistrates convicted the appellants on the basis that they had 
failed to give active consideration to whether their statement was true or false and 
consequently they acted recklessly. Additionally, the guarantee with regard to refund of the 
difference in price was a “service” within s. 14. On appeal: 


Held: (1) The appellants had acted recklessly in that they had failed to have regard to the 
different ways in which their statement might be interpreted (applying M.F.. Warehouses 
Lid, v. Nattrass (1973) J.P. 307; [1973] 1 W.L.R. 307). 

(2) That the appeal would be allowed, the court finding it impossible to accept that the 
offer of a refund of the part of the price of goods can be taken as an offer to provide services 
(Newell and Taylor v. Hicks (1984) 148 J.P. 308 considered). 


C. Carr QC. for the appellants. 
A. Carlile for the respondent. 


Dixons Ltd. v. Roberts Q.B.D. 513 


Trade description — offer of free item with motor vehicle — whether 
provision of a service or facility — whether price of service or 
facility within s.14 Trade Descriptions Act 1968. 


In July 1981 the appellants advertised to the effect that a video cassette recorder 
would be supplied “absolutely free” with every firm order for the purchase of an X 
registered Renault car, the offer to be open until the end of the month. The 
respondents were charged under s. 14(1)(b) of recklessly making, in the course of a 
trade or business, false statements as to services or facilities provided in the course 
of a trade or business, namely as to the provision of free video cassette recorders. 
The evidence accepted by the magistrates was to the effect that the salesmen 
employed by the respondents were instructed to allow a potential purchaser a 
discount on the list price of a new vehicle or to allow more on a new vehicle in 
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part-exchange over and above their valuation, subject to negotiation with the 
individual purchaser. A further instruction was to the effect that during the 
promotion of the video cassette recorders the salesmen should not allow as much 
either by way of discount or part-exchange allowance to a purchaser wishing to 
take advantage of the promotion. The magistrates found in the circumstances that 
the recorders were not being supplied absolutely free. They convicted the 
respondents. On appeal: 


; Held: |. Whilst the word “facility” is subject to a very wide use in commercial 
circles and ordinary speech, its meaning in the context of a criminal statute must be 
considered in a restrictive manner (dicta of Ormrod, L.J., in Westminster City 
Council v. Ray Alan (Manshops) Ltd. [1982] | All E.R. 773 approved); likewise 
the word “services” should be construed restrictively. The essence of this case was a 
supply of goods, not the provision of services or facilities. 

2. The price of services, accommodation or facilities is not covered by s. 14 of the 
1968 Act; consequently the appeal would be allowed. 


Per curiam: The provision of credit falls within the provision of a service within 
s. 14 of the 1968 Act. In addition, there might well have been an offence under 
s. 11(2) of the 1968 Act in the circumstances.of this case. 


Appeal: by Keith Taylor and another by way of case stated from the decision of 
the justices sitting at Wolverhampton. 


Newell and Taylor v. Hicks Q.B.D. 308 


—, self-employed courier — statement as to vehicle mileage — vehicle 
used almost exclusively for purposes of occupation — whether 
statement made in course of trade or business — s.1 of the Trade 


Descriptions Act 1968. 


The appellant was charged with an offence under s. | of the Trade Descriptions 
Act 1968 that in the course of a trade or business he applied to certain goods, 
namely a motor vehicle, a false trade description to the effect that the vehicle had 
travelled 18,100 miles, whereas the true mileage was in excess of 118,000 miles. The 
appellant was a self-employed courier, transporting tapes, films and other similar 
items on behalf of a television company. He provided his own car. For his services 
he was paid a fee for each journey and, in addition, a subsistence allowance. He was 
required to pay all his own expenses including the running costs of the vehicle. 
However, in respect of these expenses, the appellant successfully claimed tax relief 
as business expenses. One of the issues before the justices, and the one forming the 
basis of the appeal, was whether the false statement made by the appellant was 
made in the course of a trade or business, as is required by s. | of the 1968 Act for 
there to be an offence. The justices convicted. On appeal: Sollee a a 

Held: allowing the appeal, that the appropriate test to be applied in such 
circumstances was the question whether the relevant transaction forms an integral 
part of the person’s business. On the facts the justices had applied the wrong test by 
asking themselves whether the car was almost exclusively used by the appellant for 
the purposes of his occupation as a self-employed courier. (London Borough of 
Havering v. Stevenson (1970) 134 J.P. 689; [1970] 1 W.L.R. 1375 applied). 


Per Curiam: The occasional trading in of a car by a country doctor used for his 
practice could not be properly described as a sale which formed an integral part of 
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his business. The mere fact that the doctor used his car for the purpose of his 
practice is not enough. 


Appeal: by way of case stated by John Barry Davies from the decision of the 
Flint magistrates’ court. 


Davies (J.B.) v. Sumner (G.) Q.B.D. 134 


Switching of price labels in supermarkets — the requirements of s.1 
and s.15 of the Theft Act 1968 — what amounts to “appro- 
priation” — when appropriation takes place. 

The respondents had both been convicted of theft contrary tos. 1(1) of the Theft 
Act 1968, and since both cases concerned the act of switching price labels on goods 
in supermarkets the same point of law was raised in the appeals and they were 
accordingly considered together. The only material difference between the cases 
was that, in the case of the appellant Burnside the arrest took place before he had 
attempted to pay for the goods, whereas in the case of Morris payment was made 
before he was arrested. 

The appeals concern the true construction of the requirement of a “dishonest 
appropriation” in ss, 1, 2 and 3 of the Theft Act. It was contended on behalf of the 
appellants that the definition in s. 3(1) that “any assumption . . . of the rights of an 
owner amounts to an appropriation” means an assumption of all the rights of the 
owner, since if the contrary were true an honest shopper removing goods from the 
shelves would be appropriating them. It was further contended that in Burnside’s 
case the dishonest act was preparatory to obtaining by deception and therefore 
could not support a charge under s. 15(1) of the Act since there was not sufficient 
proximity between the dishonesty and the attempt to obtain property by 
deception. 


Held: 1. In considering the decided cases, and the provisions of ss. 1(1) and 
3(1) of the Theft Act, an “appropriation” is clearly one of the four required 
elements of theft. When s. 3(1) is read in conjunction with subs. (2), and s. 2(1)(a), 
there is a strong implication that such an appropriation is not restricted to the 
assumption of all the rights of the owner. 

2. An appropriation involves an act by way of adverse interference with the 
rights of the owner or usurpation of those rights. There will be no appropriation 
where there is merely a removal of goods from a supermarket shelf, or merely a 
switching of price labels, but a combination of these acts may evidence an adverse 
interference with or usurpation of the rights of the owner, particularly if 
accompanied by other acts of such a nature. It is the doing of one or more acts 
which individually or collectively amount to such adverse interference, which 


constitute an appropriation under s. 3(1). Where there is more than one act it is not 
material in which order they take place or whether there is any interval of time 
between them. ’ 

3. In respect of the requirements of s. 15, in such cases this offence is not an 
alternative to a s. 1 offence, since a theft takes place at the moment of 
appropriation, whereas the offence of obtaining goods by deception takes place at 
the checkout. 

Consolidated appeals: by James Burnside from the Divisional Court of the 
Queen’s Bench Division and by David Alan Morris from the Court of Appeal 
(Criminal Division). 


Anderton v. Burnside ; R. v. Morris (Consolidated Appeals) H.L. 1 
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—, vehicle described as “de luxe” — whether false to a material 
degree — ss.1(i)(b) and 3(1) of the Trade Descriptions Act 1968 
— false mileometer reading — whether statutory defence of 
reasonable diligence satisfied — s.24(3) of the Trade Descriptions 
Act 1968. 


Two informations were laid against the respondents. The first alleged that 
the respondent supplied a motor vehicle contrary to s.1(i)(b) of the Trade 
Descriptions Act 1968, to which a false trade description had been applied, 
namely that the vehicle was a “‘de luxe” model. Originally, the vehicle could 
not have been a “de luxe” model, but later some of the refinements of the 
“de luxe”’ version had been introduced into this particular vehicle. The justices 
were not satisfied that the statement was false to a material degree and con- 
sequently acquitted the respondents. 

The second information related to a false mileometer reading, again con- 
trary to s.1(i)(b) of the 1968 Act. The true mileage of the vehicle, a 1976 
model, was in excess of 30,000 miles. The reading at the time of the relevant 
supply was only in the region of 19,000 miles. The respondents sought to rely 
upon the statutory defence in s.24(3) of the 1968 Act, which provides that it 
shall be a defence for the person charged to prove that he did not know, and 
could not with all reasonable diligence have ascertained, that the goods did not 
conform to the description, or that the description had been applied to the 
goods. The first respondent, in evidence to the justices, stated that he had not 
made any inquiries about the mileage and did not consider it necessary to 
check it, despite, on his own admission, the surprisingly low figure shown. The 
justices accepted the argument of the respondents and acquitted them on this 
charge also. On appeal: 

Held: (1) Whilst the court had considerable doubts as to the finding of the 
justices on the first information, it was not prepared to interfere with the 
finding that the statement ‘‘de luxe” model was not false to a material degree, 
consequently the appeal would be dismissed: 

(2) On the issue of the false mileometer reading and the applicability of the 
statutory defence in s.24(3) the court did not accept that, by making no 
inquiries at all, the respondents had exercised reasonable diligence. 


Per Curiam: The respondent ought at least to have made some inquiries 
with the insurance company from whom the vehicle had been purchased 
aimee crauavewsle teiicematie eater tee 
J.). 


Appeal: by way of case stated from the decision of the Brentford justices. 
Simmons v. Ravenhill and Another Q.B.D. 109 


Trade Descriptions Act 1968 — whether charge under s.1(1)(a) of 
applying false trade description involved element of dishonesty — 
strict liability — motor car dealer supplying vehicle — mileometer 
altered by third party — whether charge should have been brought 
under s.1(1)(b) — applicability of statutory defence in 8.24 ~ 
whether reasonable precautions taken. 

The appellant company were in business selling cars. During the course of their 
business they supplied a motor vehicle to a customer. It transpired that the 
mileometer reading of the vehicle had been altered by an unknown third party. The 
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appellant company was charged under s. I(1 (a) of applying a false trade description 
to the vehicle. It sought to argue thats. 1(1)(a) involved an element of dishonesty and, 
as the justices had found that the company was not dishonest, the charge should have 
been brought under s. 1(1)(b). The appellant company also sought to rely on the 
statutory defence in s. 24 having relied upon information supplied by a previous 
owner and an invoice indicating the vehicle's mileage, and that they had taken all 
reasonable precautions and exercised all due diligence. The justices having 
convicted, the appellant company appealed on both these issues. On appeal: 


Held: (1) The charge under s. 1(1)(a) of applying a false trade description to goods 
did not involve the prosecution in proving dishonesty. It was a strict liability offence 
and the charge had been correctly brought in that the description had been applied 
within the meaning of s. 4 of the Act. (Dicta of Lawton, LJ. in R. v. Hammerton Cars 
[1976] 3 All E.R. 759 at p. 760 not followed.) 


(2) The statutory defence had not been made out by the appellant company on the 
balance of probabilities. Section 24 (1)(b) requires a defendant to show he has taken 
reasonable precautions and exercised all due diligence. Reliance on the spoken word 
of a previous supplier coupled with an invoice was not sufficient to satisfy these 
requirements. A stricter check of the vehicle's history could and should have been 


made. The service record could have been obtained. The appeal would be 
dismissed. 


Appeal: by way of case stated by Alec Norman Garages Ltd. againsi the decision of 
Bedford Justices. 


Alec Norman Garages Ltd. v. Phillips Q.B.D. 741 


—, whether supply of motor vehicle by vehicle repairer a supply in 
the course of a trade or business — whether recorded mileage in 
M.O.T. Certificate capable in law of being trade description — 
ss.1 and 3(2) of the Trade Descriptions Act 1968. 


The respondent, a motor vehicle repairer, retailer of petrol and authorized 
M.0.T. tester, was charged with two offences concerning the same motor vehicle. 
The first information alleged that the respondent had contravened s. 1(1)(b) of the 
Trade Descriptions Act 1968, namely that he had supplied the vehicle to which a 
false trade description was applied by means of the odometer indicating 42,000 
miles whereas the vehicle had travelled at least 91,000. 

The second information alleged that the respondent had contravened s. 1(1)(a) 
of the 1968 Act, namely that he had applied a false trade description to the vehicle, 
by means of an M.O.T. Certificate which indicated the vehicle had travelled 41,993 
miles instead of at least 91,000 miles. 

The magistrates dismissed both informations, the first on the ground that the 
supply was not “in the course of a trade or business” and the second, following a 
submission of no case to answer, on the basis that the information in an M.O.T. 
Certificate was not capable in law of constituting a false trade description. On 
appeal: 


Held: (1) The justices were in error in coming to the conclusion that the supply of 
the vehicle had not taken place in the course of a trade or business; that the supply 
of the vehicle in question was not part of the respondent's usual business was 
immaterial. In this instance there was direct commercial involvement in that the 
supply was for profit and was carried out at the respondent’s business premises 
which provided overwhelming evidence that it was supplied in the course of a trade 
or business. 
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(2) The correct test to be applied to the statement in the M.O.T. Certificate was 
to ask how the ordinary man would react on receiving a certificate in this form. 
Applying that test to the facts, the ordinary man would not be likely to understand 
such a certificate to indicate that the mileage specified in it as being the recorded 
mileage was the actual mileage. 


J. Hoggett appeared for the appellant. 
The respondent did not appear and was not represented. 


Corfield v. Sevenways Garage Limited Q.B.D. 648 


—, 8.14 — whether statement in brochure misleading as to provision 
of amenities — whether magistrates had erred in applying wrong 
test of offending statement. 


The appellants were charged with an offence under s. 14(1) of the Trade 
Descriptions Act 1968 of recklessly making, in the course of a trade or business, a 
false statement as to the amenities of accommodation in their Wintersun brochure 
for 1981/2. The brochure described a hotel as being “right on the beach”. 
Additionally, the brochure also said that the location of the hotel was “a delightful 
spot for a relaxing beach holiday”. The justices found on the evidence that the 
“beach” facility was of man-made construction being an area of sand 
approximately 51 yards long and 17 yards wide, the sand being retained by a 
concrete wall which bordered the sea. Access to the sea was by ladders down to the 
water level. The only other sandy area measured 100 square feet and contained 
sand and rocks and was not immediately visible. The justices convicted the 
appellants. On appeal: 


Held: The appeal would be dismissed. The had not erred in their 
approach to the question of whether the statement in the brochure was misleading. 
Essentially, this was a question of fact and the correct test was to decide what effect 
such a statement would have on the mind of the persons to whom it was addressed, 
namely ordinary readers of the brochure. The conclusion that the actual amenities 
at the hotel did not constitute a “beach” was one which the justices were entitled to 
reach (dictum of Lord Wilberforce in British Airways Board v. Taylor (1976) 140 
J.P. 96; [1976] 1 W.L.R. 13 at 17, 18 applied). 


Thomson Travel Ltd. v. Roberts Q.B.D. 666 


WIRELESS TELEGRAPHY 


Using apparatus without a licence — meaning of “use’’ — whether 
necessary to prove that set was switched on — s.1(1) of the Wire- 
less Telegraphy Act 1949. 


The appellant was convicted of using apparatus for wireless telegraphy, namely, 
a CB transceiver, without a licence between November 13 and 20, 1982. On appeal 
against conviction the Crown Court was not sure that the appellant had operated 
the set during the period charged, but was sure that during that period she had kept 
the set readily available for operation and intended to use it if the occasion arose. 
The Crown Court Judge came to the conclusion that in order to establish an 
offence of “using”the apparatus it was not necessary for the prosecution to prove 
that it was switched on, and dismissed the appeal. 

On appeal by way of case stated: 
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Held: The word “use” in s. 1(1) of the Wireless Telegraphy Act 1949 tneant 


“having available for use” and accordingly the offence was established even 


without reference to the appellant’s intention to use the set in the future. 
Appeal dismissed with costs. 


Appeal: by way of case stated by Manchester Crown Court in respect of a 
decision dismissing an appeal against conviction of the appellant for using 


apparatus for wireless telegraphy without a licence contrary to s. 1(1) ‘a the 
Wireless Telegraphy Act 1949. 


~ C. Pearson for the appellant. 


A. P. Morris for the respondent. 


-D (A Minor) v. Yates Q-B.D. 455 
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RECIPROCAL ENFORCEMENT: 


A Practical Guide to Magistrates’ Courts’ Jurisdiction 
and Procedure in International Domestic Proceedings 


By Desmond A.G. James 


With international domestic proceedings now commonplace in the Magis- 
trates’ Courts the problem arises as to whether or not a remedy is available 
where a liable relative has moved overseas, or perhaps to another country 
within the United Kingdom. If a remedy is available, what is the procedure 
to be followed in order to secure relief by way of enforcing maintenance 
obligations? 


This guide will provide a quick and reliable answer to the above questions. 


“This book should be in the bookcase of every magistrates’ clerk’s office 
and is also thoroughly recommended for practitioners in this area of the 
law.” 
Family Law 
“. .. a must for all those who have to deal with this most complicated 
subject. The book is lucidly presented. It is certainly not an academic 
treatment of the subject, but is a fully comprehensive guide, including, 
as it does, the forms that have to be used in such types of proceedings.” 
Magisterial Officer 


“There was a need for a guide of this sort for all those, solicitors, magis- 
trates, DHSS officers and County Treasurers’ Departments who may be 
called upon to take part in the conduct of such proceedings in magistrates’ 
courts. Mr. James’ book fills the gap admirably.” 

New Law Journal 


“This is a useful book, giving in narrative form the substance of a great 
deal of statutory and subsidiary legislation. It will be of immediate practical 
value to those seeking a way through the mass.” 


Justice of the Peace 
£17.75 postage and packing free 
from 


BARRY ROSE PUBLISHERS LTD., 
& Little London, Chichester, West Sussex, PO19 1PG. 
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ADVOCACY FOR THE ADVOCATE 


The name and talents of Eric Crowther will be familiar to all subscribers to 
the Justice of the Peace. It will therefore come as no surprise that these 
series of articles on advocacy have been commissioned by Barry Rose as 
the basis for Mr. Crowther’s book ‘Advocacy for the Advocate’. The articles 
have since been updated, collated and extensively supplemented to pro- 
duce an excellent exposition of this ever intriguing art. 

Rt. Hon. Lord Justice Scarman wrote this of ‘Advocacy for the Advocate’: 
“This is a most refreshing book. It is full of entertainment as well as wis- 
dom. The human face (warts and all) of the law in action is revealed to us 
by one who loves it. But our author is not content merely to entertain. It 
has a serious purpose by telling the truth of what happens in court he is 
concerned to improve the quality of advocacy.” 


EXCERPTS FROM ‘ADVOCACY FOR THE ADVOCATE’ 
Speeches 
Sir Roland Burrows, K.C., who said: “A speech should be like a lady’s 


dress: short enough to be interesting, but long enough to cover the subject 
matter.” 


Client’s Assets 

Often your client’s good character, even in a motoring case, is one of the 
greatest assets you have. ‘Good name in man or woman, good my lord, is 
the immediate pivot of our souls.’ Why neglect to make it sparkle. 


Costs Nothing 

Defendants in person have on occasions addressed me as ‘Your Majesty’, 
‘Your Grace’ and ‘Your Worshipful Highness’ on the principal as one 
Irish defendant observed to me, that politeness costs nothing and the 
future is uncertain. 


Preparation 

Rose Heilbron, Q.C., was one of the greatest advocates in the North of 
England. Her practice was to draw a chart for her cross examination: if 
the witness answers ‘Yes’ to my first question I will proceed along this 
line, and if ‘No’ I will go in this direction; so that her overnight notes 
looked like a genealogical tree. Thus she would be prepared for anything. 


Available from Barry Rose Publishers Ltd., Hardback £12.70 
Little London, Chichester. 
West Sussex, PO19 1PG. 
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THE MAGISTRATES’ CLERK 


by PENNY DARBYSHIRE 


























What research has been conducted into the workings of the summary 
justice system had traditionally paid scant attention to the role of the 
magistrates’ clerk. In this book, Dr. Darbyshire (Lecturer in Law, Kingston — 
Polytechnic) explains and evaluates that role most thoroughly. The author 
examines the history, the legal position and the work of the clerks without 
which the system of criminal justice in this country as at present con- 
stituted, would collapse. 


The author has studied the work of the clerk at a number of magistrates’ 
courts: large and small, urban and rural, in both England and Wales. Her 
research reveals what functions justices’ clerks and court clerks actually 
perform in court, how they interpret their respective roles and how they 
are regarded by others. 


The question is posed whether the clerks have the right training, qualifi- 
cations and powers for the important job that they do. 


Contents: 

(I) The Development of the Office of Magistrates’ Clerk. 

(II) The Role of the Clerk in Court — the Legal Position. 

(III) The Administration of Magistrates’ Courts — Centralization and 
the Autonomy of the Justices’ Clerk. 

(IV) The Status of the Justices’ Clerk and the Court Clerk. 

(V) Aims and Methods of Research. 

(VI) The Justices’ Clerk. 

(VII) The Deputies and Court Clerk. 

(VIII) The Clerk in Court — The Conduct of Proceedings. 

(IX) The Clerk in Court — Decisions of the Bench. 


Conclusions, Recommendations, Appendix, Bibliography. Table 
of Cases, Table of Statutes and Statutory Instruments. Index. 


In evaluating the importance of this neglected section of the personnel 
of the courts the Publishers believe that this comprehensive work should 
be of interest to a wide professional audience. 


Available from Barry Rose Publishers Ltds., Harckback £25.00 


Little London, (Inclusive of 
a Chichester, Postage charges) 


West Sussex, PO19 1PG. 
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The very name 


“epile ee 
rejection and fear in the min 


inspires 
of normally 
tolerant people and apprehension in 
employers and friends alike. It is one of the 
most widely misunderstood conditions as 
well as being the most common, affecting 
over 300,000 people in this country alone. 


Epilepsy is both unpredictable and 
undermines confidence especially in children. 


Modern medicine can completely control 
80% of the epilepsies but the job of education 
and advice remains the vital rehabilitation 
task to be carried out if people with epilepsy 
are to lead a useful life. 

The British Epilepsy Association exists 
to provide education and training, informa- 
tion and advice to ple with epilepsy, 
their families, and the general public. We 





(Maybe tomorrow 

- people will be more 
understanding 
about epilepsy 


provide children’s holidays, funds for 
research, and everything from assistance in 
obtaining insurance to advice on marriage 
and employment. 


The British Epilepsy Association is 
dependent on the general public for volun- 
tary donations and legacies to maintain its 
services for people with epilepsy through- 
out the country. 


For further details please write to: 
The Administrator 
ACTION . a 
Tae cemepey Association 
EPILEPSY perirhas ign 
non Say 
Tel. Crowthorne '(0344)|773122 











Thurston’s 
“CORONERSHIP” 
3rd edition 


THE LAW & 
PRACTICE ON 
CORONERS 


by Paul A. Knapman, MB, BS, LRCP, MRCS, DMJ, of Gray’s Inn 
Barrister, HM. Coroner for Inner West London at Westminste:, 


and 


Michael J. Powers, BSc (Hons), MB, BS, DA, 


Barrister, of Lincoln’s Inn and the Inner Temple. 


The Publishers are pleased to announce that the 3rd edition of this outstanding work is now 
almost ready for production, and should be published in late March/April. The third edition 
has been much expanded, to include the appropriate Statutes, Statutory Instruments, etc., 
so that it will contain everything that a Practitioner in the Coroners’ Courts requires to 


know. 


Price around £80.00 


ORDERS NOW BEING REGISTERED 


BARRY ROSE PUBLISHERS LTD. 
LITTLE LONDON, CHICHESTER, 
WEST SUSSEX PO19 1PG. 























WORLD SOCIETY 
FOR THE 


PROTECTION OF ANIMALS 


106 Jermyn Street 
London, SW1Y6EE 


PLEASE REMEMBER US 
WHEN ADVISING YOUR CLIENTS 


W.S.P.A. exists to promote the welfare of animals in 
any part of the world. Humane transportation and 
slaughter, whaling, sealing, pollution and conservation 
are only some of the international problems which 
W.S.P.A. seeks to solve by co-operation with local 
organizations and representations at government 
level. W.S.P.A, has consultative status with United 
Nations and other inter-governmental bodies and is 
the only international animal welfare organization 
with trained staff ready to assist with any problem 
and organize relief in disaster areas. 


W.S.P.A. (BRITISH SECTION) is a registered charity 
and needs legacies to maintain this vital work. 
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YOU CAN HELP 


Family failure does mean distress — it 
can mean mental breakdown, loneliness, 
despair and result in crime. It also 
destroys the family as an essential unit 
in Society. 


Your gift will not only help to hold 
together a family in crisis; it will be a 
genuine contribution to Society — and 
Society is all of us. 


We help with the general relief of 
poverty, sickness, distress, convalescence, 
including the elderly and children. If you 
wish, your donation can be used to give 
direct help. 


Please send to the Director, FAMILY 
WELFARE ASSOCIATION, 501 


Road, London E8 4AU. Telephone: 01- 
254 6251 Registered Charity No. 264713 














R.S.P.C.A. 


These are the animals the R.S.P.C.A. do NOT 
want to see in their shelters. Given as presents 
and rejected weeks later for a variety of 
reasons, despite appeals not to give animals 


as gifts at Christmas. 


The R.S.P.C.A. will, of course, give shelter as 
it always does to these and thousands of un- 
wanted animals, but other people’s mistakes 


cost money — and time — and ur. 





The West Sussex Branch has shelters supported by the endeavours of voluntary workers — 


t 
ani until homes can be found. 


ee their time and money, but more is always needed to provide life for unwanted 


R.S.P.C.A., Mount Noddy, Eartham, Nr. Chichester, Sussex. 
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SO MUCH STILL TO BE DONE 

for the hundreds of elderly people from all Parts of 
the country — lonely, living in distressing circum- 
stances — who are waiting and hoping that we can 
accommodate them soon in self-contained flatlets of 
their own. 


Time for them is running out fast! 

We have the skill, experience and desire to Provide 
still more self-contained flatlets, where the elderly 
can live independent, secure and comfortable lives, 


But tomorrow may be too late. We need your help now. 


Only the unceasing flow of legacies, gifts and cov- 
enants will enable us to continue to provide this vital 
housing need. 


PLEASE REMEMBER US AND THE 
ELDERLY IN YOUR WILL 


The Secret: -P.), 

F ELLOWSHIP HOUSES TRUST, 
Clock House, Byfleet, 

Weybridge, Surrey. 

Telephone: Byfleet 43172 


Reg. Charity No:— 205786 


Reg. Housing Association No. L.1821 











TO TESTATORS 


WITH A THOUGHT FOR ANIMALS . és 
thar A believes that all animals should be treated humanely 
meron oa maa ah ea eee 
-UFAW NEEDS DONATIONS AND LEGACIES 


¥ you wish your money to be spent with wisdom and 
Knowledge on the prevention of pain and distress, please 
to: 





























WINGED FELLOWSHIP 
TRUST 


NEED YOUR HELP 


to provide holidays for severely physi- 
cally disabled people. 


We are looking for 


DONATIONS 
COVENANTS 
LEGACIES 


to give those less fortunate the care and 
attention they need and the chance of a 
real holiday. 


Winged Fellowship Trust 

2nd floor, 64/66 Oxford Street 
London WIN 9FF 

Tel: 01 636 5886 


— 





‘T don’t need to 
_ Stay in hospital- 









\s 


-but where can I go?’ 


Thousands of recovering from 
mental illness have no alternative but tostay in the 
hospitals and institutions designed to help them in 
the acute stage of their illness. 

They no longer need this elaborate and 
expensive care. They simply need the basic 


We have 14 establishments for this 
Purpose. Please will you ask your clients to help us 
extend the services we Provide? 


The Mental After Care Association 
110 Jermyn Street, London, SW1 6HB 
































The Metropolitan Police Combined Benevolent Fund 


The Metropolitan Police Combined Benevolent Fund is a Registered Charity (No. 268936) which receives 
donations or legacies from the public, and voluntary subscriptions from serving Metropolitan Police Officers 
for the relief of distress due to death, illness, injury, or other causes among members of the Force, including 
cadets, ex-members of the Force, widows and orphans. 


The total income is distributed by monthly grants, in proportions determined annually by the Trustees to 
the following Funds:— 


Metropolitan & City Police Relief Fund Metropolitan Police Widows’ Fund 
Metropolitan & City Police Orphans’ Fund Metropolitan Police Seaside Home Maintenance Fund 


Metropolitan Police Special Widows’ Fund 


all of which are also Registered Charities. Each is controlled by a Board of Management empowered to 
make grants in cases where evidence of need is established, with the approval of the Trustees. The Trustees 
are also empowered to make grants to such other Metropolitan Police Charitable Funds as may exist from 
time to time. 


Donations, legacies or enquiries should be addressed to:— 


Metropolitan Police (D2 Branch), 10 Broadway, London, SW1H OBG. 











Dp ANIMAL DEFENCE SOCIETY LTD. 
ANIMAL DEFENCE TRUST ireg. charity No. 263095) 


Field Study Centre 


Wildlife Sanctury, Laughter Hole Farm 
Ferne, Nr. Shaftesbury Postbridge 
Dorset. Yelverton, Devon 


Tel: Tavistock 88265 


The object of both the Animal Defence Society and the 
Animal Defence Trust is to protect animals from cruelty and 
suffering and to promote humane behaviour towards animals. 
The Trust’s Rescue and Rehoming Schemes help the injured 
and unwanted and take into care wild and domestic animals 
in need. Two sanctuaries are maintained for wildlife rescue, 
care and rehabilitation. 





Photo: Ruth R. Murray 
HELP THOSE WHO CANNOT HELP THEMSELVES 


YOUR SUPPORT is constantly needed to extend the work of the 
ANIMAL DEFENCE SOCIETY/TRUST 


Please send a donation to the Anmmal Defence Society Ltd. and remember the Animal Defence Trust when 
discussing charitable bequests 
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Advice on 
LEGACIES and BEQUESTS 


WHEN CLIENTS seek advice about making legacies or » hepeeiee to deserving organisations, please mention 
_the good work being done by Reed’s School, and its need for £75,000 each year to maintain and extend 
its activities. 


REEDS SCHOOL is an independent boarding school for boys, with full provision for Sixth Form work. 


GENEROUS BURSARIES (which can amount to as much as the full fees) are awarded to boys who enter 
as Foundationers. These special bursaries are available to boys who have lost a parent, have one parent 
incapacitated by ill health, or whose parents have separated. 


THE SCHOOL is situated at Cobham. Surrey, in a pleasant environment of heath and woodland, with 
excellent facilities for games, and has recently been completely modernised. It can offer much to boys 
whose home life has been difficult, and for whom a boarding school education is of particular value. 


BUT A GREAT DEAL OF MONEY is needed to carry on this very valuable work, and the help of Solicitors 
would be especially appreciated. 


FURTHER DETAILS about the work of the School will be gladly supplied by the Secretary. 


DAVID COOPER 


REED’S SCHOOL 


2-4 Russia Row, Milk Street, London EC2V 8BL 
Tel. 01-606 7870; 


Registered Charity No 312008 











Patron: H.M. Queen Elizabeth, The Queen Mother 
THE GARDENERS’ ROYAL BENEVOLENT SOCIETY 
President: H.R.H. Princess Alice, Duchess of Gloucester 


The Gardeners’ Royal Benevolent Society was founded over 140 years ago in order to assist elderl q 
gardeners and their wives or widows. Over the years, the way in which assistance is given has change 
but the Society retains this original aim. 


Throughout its long history, the G.R.B.S. has been able to look after many who have created and 
cared for Britain’s most beautiful gardens. This is made possible by the generosity of those who 
take pleasure from the heritage which has been so lovingly nurtured. The G.R.B.S. is a charity 
and relies entirely on voluntary contributions. 


The Society helps in several ways: providing residential accommodation; distributing pensions 
and grants; assisting with clothing oe organising holidays. This not only benefits retired gardeners, 
market gardeners, nurserymen and seedsmen, but also their wives and widows. Cases can also be 
referred to the Royal Gardeners’ Orphan Fund when appropriate. 


For further information as to how your DONATION, CONVENANT OR BEQUEST will help us to 
help them please write or call at the address below. Personal callers may avail themselves of the 
wide range of items for sale in the Shop. A copy of our latest catalogue will be —— on — 
THE GARDENERS’ ROYAL BENEVOLE SOCIETY, Bridge House, 139 Kingsto 
Leatherhead, Surrey KT22 7NT Telephone: (0372) 373962. 











Printed in Great Britain by EntaPrint Ltd., Cranleigh, Surrey, and 
Published by the Proprietors, Justice of the Peace Ltd., Little London, 
Chichester, Sussex, England. Price: £3 





























Justice of the Peace Ltd 
BOUND VOLUME SERVICE 


This service is in addition to the binding service so many Subscribers use annually and is not 
a substitute for it. 

Currently, Subscribers return their weekly parts to our Binding Department at Oxford on 
receipt of the ‘call-in’ notice attached to this Index. The problems this may involve are well- 
known to us, but this service will continue. 

The BOUND VOLUME SERVICE should you take advantage of it, would mean that no 
longer would it be necessary for Subscribers to return the weekly issues to us, but that, on 
receipt of their standing order (Order Form below), bound volumes would be sent as soon as 
the volume (with the publication of the Index) is completed, and the binding operation finished, 
without any further effort or action on your part. 


In addition the advantages of the service are many: 

Subscribers would not have to collect and arrange for the despatch of their weekly issues, 
you would never therefore be without your copy of last year’s volume of the J.P.; although 
we have always been mindful of the “binding time”, in that it may take at the most, up to 
12 weeks before your volume is returned to you, it is unlikely that this time can be reduced 
and in the future more likely to increase; while enormous and extreme care is taken to return 
to the sender the same volume sent in, and this is normally the case, should you have marked 
up your parts in some way this would be lost to you if, in extreme circumstances, an incorrect 
volume was returned to you or that it was lost in transit. 

YOU RECEIVE YOUR BOUND VOLUME MUCH EARLIER IN THE YEAR in that 
preparation for its production would be well ahead during the previous few months and, as 
soon as the Index became available, its completion and despatch to you would be made auto- 


Your existing volume can be forwarded, at your convenience, for separate binding at a time 
to suit yourself, and can subsequently be used in another office if you should so decide. 

If you subscribe to “THE J.P. REPORTS” and/or “THE WEEKLY LAW DIGEST” you will 
be pleased to know that the BOUND VOLUME SERVICE is extended to include these two 
publications. - 

Details of the cost of the BOUND VOLUME SERVICE for 1985 (which is in addition to 
your present annual subscription) are given below. 

Earlier volumes, going back to Vol. 1, (1837), are available for the most part from stock 
for subscribers wishing to complete their sets. 


Please supply BOUND VOLUMES, early in 1985, as follows, and annually until counter- 
manded: 


Bound in Bound in 
Half Calfskin Royal Blue Buckram 
JUSTICE OF THE PEACE 


(Vol. 148, 1984) . .. vol(s) @ £65.00 . . « vols) @ £60.00 


J.P. REPORTS 
(VoL 148, 1984) . .. vol(s) @ £60.00 . « « vols) @ £55.00 


WEEKLY LAW DIGEST 
Vol. 25, 1984) . .. vo(s) @ £45.00 . « « vols) @ £37.00 


I/we enclose remittance of ..........++++++++++. please charge my/our account 
(All volumes will be despatched post/carriage free) 


IOMMRE  cccccccccscdccccccecctéocscscse 
(BLOCK 
PED: bw 0 cbinwseecicdscccet es eewdscesdeceeukseweoes 


Sigmed .ccccccccccccccscccccs DME cocccccccccccccce 














